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ACCEPTABLE  LEVEL  OF 
COMPETENCE 

Patricia  A.  Callan  v. 

Department  of  the  Navy 

AT531D8410094;  AT04328410267 
December  12, 1984 

Appellant  filed  appeals  of  the  agency’s 
reconsideration  decision  which  denied 
her  a within-grade  salary  increase  and 
the  agency’s  decision  to  remove  her  for 
unsatisfactory  performance.  The  salary 
increase  denial  was  based  on  appellant’s 
failure  to  perform  at  an  acceptable  level 
of  competence  (ALOC)  and  the  removal 
on  unsatisfactory  performance  in  one 
critical  element.  The  presiding  official 
upheld  the  agency  actions. 

The  Board  reopened  on  its  own 
motion,  noting  that  since  issuance  of  the 
initial  decision,  it  had  rendered  a 
decision  in  Griffin  v.  Department  of 
the  Army,  MSPB  Docket  No. 
CH07528210163  (October  22, 1984).  It 
held  that  in  an  appeal  of  a Chapter  43 
demotion  or  removal  action,  the  agency 
has  the  burden  of  proving  by  substantial 
evidence  that  it  took  the  action  under  an 
OPM-approved  performance  appraisal 
system.  In  this  case,  the  Board  found  no 
such  approved  system,  and  concluded 
that  further  submissions  were 
appropriate  regarding  that  issue.  The 
Board  said  that  Griffin  decided  the  issue 
of  the  effect  of  an  OPM-approved  system 
on  a Chapter  43  removal  or  demotion; 
however,  the  effect  of  lack  of  0PM 
approval  on  an  appellant’s  appeal  of  a 
negative  ALOC  determination 
remained. 

The  Board  held  that  the  requirement 
of  0PM  approval  applied  to  the  agency’s 
denial  of  appellant’s  within-grade 
increase. 

Further,  because  the  appellant  came 
under  a performance  appraisal  plan,  the 
Board  said  that  the  negative  ALOC 
determination  could  not  be  sustained 
absent  agency  proof  that  0PM  had 
approved  the  plan. 

Therefore,  the  Board  remanded  both 
cases  to  the  regional  office  for  the 
rendering  of  a supplemental  initial 


decision  determining  whether  the 
agency  had  proven  that  it  acted  against 
appellant  under  an  OPM-approved 
performance  appraisal  system. 

Helen  S.  Jones  v.  Veterans 
Administration 

CH04328410365;  CH531D8410308 
December  18, 1984 

In  cases  in  which  an  employee  is 
demoted  or  removed  on  the  basis  of 
fewer  than  all  the  components  of  a 
performance  standard  for  a critical 
element,  the  agency  must  present 
substantial  evidence  that  appellant’s 
performance  warranted  an  unacceptable 
rating  on  the  performance  element  as  a 
whole.  The  agency’s  evidence  should 
demonstrate  that  appellant  knew  or 
should  have  known  the  significance  of 
the  component  or  components  at  issue, 
in  addition  to  demonstrating  that 
appellant’s  deficiencies  justified  the 
action.  (Shuman  v.  Department  of  the 
Treasury,  MSPB  Docket  No. 
SE04328410073  (October  22, 1984)). 

In  this  case,  the  presiding  official 
found  that  the  agency  made  no  such 
showing.  The  Board  concurred  with  the 
finding  that  the  agency  did  not  establish 
that  appellant’s  unsatisfactory 
performance  under  the  single 
component  warranted  denying  her 
within-grade  increase.  Proof  that  an 
employee  failed  to  meet  one  component 
in  a multiple-component  performance 
standard  could  warrant  a negative 
acceptable  level  of  competence 
determination  and  denial  of  the  within- 
grade  increase.  However,  the  Board 
deemed  the  agency’s  burden  of 
providing  substantial  evidence  that 
employee  was  not  performing  her  work 
at  an  acceptable  level  of  competence  to 
encompass  the  employee’s  performance 
under  the  entire  performance  standard 
of  the  critical  element. 

Accordingly,  the  Board  said  that  when 
a within-grade  increase  is  denied  for  less 
than  acceptable  level  of  competence 
under  fewer  than  all  the  components  of  a 
performance  standards  for  a 
performance  element,  the  agency  is 
required  to  present  substantial  evidence 


that  the  employee's  performance  was  at 
less  than  an  acceptable  level  of 
competence  with  respect  to  the  element 
as  a whole. 

Here,  the  Board  said,  the  agency  did 
not  point  to  any  specific  evidence  which 
would  show  that  performing  the  single 
component  was  of  such  importance  as  to 
preclude  finding  that  appellant  was 
performing  at  an  acceptable  level  of 
competence  under  the  performance 
element  as  a whole. 

Accordingly,  the  Board  affirmed  the 
initial  decision  as  modified  by  this  order. 


ADVERSE  ACTIONS 

Gerald  Alexander  v. 

Department  of  the  Navy 

DC07528310310;  DC07528310948 
December  6, 1984 

On  charges  of  “advocating”  his 
daughter  for  employment  with  his 
agency,  and  negligence  in  managing  the 
Summer  Employment  Program  (SEP) 
for  1982,  appellant  was  suspended  for  21 
days  and  reduced  in  grade.  Formerly  a 
Supervisory  Personnel  Management 
Specialist,  GM-13,  he  was  reduced  to  a 
GS-12  position. 

After  the  presiding  official  ruled  for 
appellant,  the  agency  petitioned  the 
Board,  maintaining  that  the  presiding 
official  erred  in  finding  that  appellant’s 
actions  did  not  constitute  advocacy.  The 
Office  of  Special  Counsel  filed  an  amicus 
brief  also  arguing  against  the  presiding 
official’s  definition  of  “advocacy.” 

In  analyzing  appellant’s  actions 
which  led  to  the  advocacy  charge,  the 
Board  pointed  to  the  restrictions  on 
employment  of  relatives  in  the  federal 
civil  service:  an  employee  may  not 
advocate  hiring  a relative  in  his  her 
agency.  It  also  reviewed  the  disputed 
definition  of  “advocate,”  and  found  that 
the  presiding  official  erred  by  using  a 
dictionary  definition,  rather  than  the 
regulatory  definition. 

However,  the  Board  found  that  the 
incidents  leading  to  the  charge  did  not 


1 


show  that  appellant  advocated — as 
defined  under  the  statute  or 
regulations— his  daughter’s 
employment,  nor  did  he  refer  her  to  a 
lower-graded  employee  for  hiring 
consideration. 

The  agency  also  contended  that  the 
presiding  official’s  findings  on  the 
negligence  charge  were  incorrect.  The 
Board  said  that  this  was  mere 
disagreement  with  the  presiding 
official’s  factual  findings  and  credibility 
statements  to  which  it  accords  due 
deference.  See  Weaver  u.  Department  of 
the  Navy,  2 MSPB  297  (1980). 

The  Board  affirmed  the  initial 
decision  as  modified  by  this  opinion  and 
order,  and  ordered  the  agency  to  cancel 
the  suspension  and  reduction  in  grade. 

J.  D.  Beaty  v.  Department  of 
Agriculture,  Farmers  Home 
Administration 

AT07528310292 
December  6, 1984 

The  agency  proposed  to  remove 
appellant  based  on  charges  of  failure  to 
follow  instructions  and  failure  to  plan, 
direct,  and  coordinate  the  technical  and 
professional  aspects  of  its  community 
programs’  loan  and  grant  operations, 
effective  December  10, 1982.  After 
receiving  written  notice  of  his  proposed 
removal,  appellant  submitted  an 
application  for  immediate  retirement, 
also  effective  on  the  10th. 

Appellant  sought  to  appeal  the  merits 
of  the  removal.  He  asserted  that  his 
separation  by  retirement  was  the  result 
of  coercion  and  deception,  and  thus  he 
had  been  subjected  to  an  involuntary 
action.  The  agency  argued  that 
appellant’s  decision  was  voluntary,  and 
that  the  Board  had  no  jurisdiction. 

The  record  showed  that  an  agency 
official  incorrectly  told  appellant  that  he 
could  appeal  the  removal  decision  even 
if  he  retired.  Then  she  informed  him  that 
the  earlier  information  was  incorrect, 
and  that  he  would  have  to  be  removed  to 
appeal  that  action.  She  also  erroneously 
informed  him  that — if  he  were 
removed— he  would  not  be  eligible  to 
retire  until  age  62.  Appellant  asserted 
that  he  was  led  to  believe  that  if  he 
withdrew  his  application  for  retirement 
and  instead  was  removed,  he  would  have 
no  retirement  income  until  age  62. 

P’rom  his  analysis,  the  presiding 
official  found  the  retirement  voluntary, 
and  therefore  that  the  Board  had  no 
jurisdiction.  On  reopening,  the  Board 
noted  it  has  held  it  has  jurisdiction  if 
appellant  shows  the  retirement  resulted 
from  duress  or  was  based  on  misleading 
information  furnished  by  agency 


officials.  Carter  v.  Department  of  the 
Navy,  6 MSPB  92, 93  (1981).  Regarding 
the  issue  of  misrepresentation,  the 
Board  held  that  it  is  sufficient  if  the 
employee  shows  that  a reasonable 
person  would  have  been  misled  by  the 
agency’s  statements.  An  employee  is  not 
required  to  show  that  the  agency 
intended  to  deceive  in  order  for  his 
retirement  to  be  held  involuntary. 

The  Board  found  that  is  was  clear  that 
the  agency  statements  were  misleading, 
therefore,  and  that  appellant  justifiably 
relied  on  this  advice.  Appellant  could 
have  chosen  not  to  retire,  but  to  appeal 
the  removal,  had  he  not  been 
misinformed. 

Since  the  agency  misled  appellant  as 
to  his  right  to  an  annuity,  the  Board 
found  that  his  retirement  was 
involuntary  and  thus  a constructive 
removal.  It  further  found  that  because 
an  involuntary  action  is  the  equivalent 
of  an  adverse  action,  and  the  agency  did 
not  follow  the  procedural  requirements 
of  5 U.S.C.  § 7513(b)  after  cancelling  the 
original  removal  action,  appellant  was 
improperly  removed. 

The  Board  reversed  the  initial  decision 
and  ordered  the  agency  to  cancel 
appellant’s  separation  and  award  him 
back  pay  and  other  benefits  for  the  time 
period  involved. 

Lucky  L.  Billings  v. 
Department  of 
Trsuisportation 

CH07528410244 
December  11, 1984 

The  agency  issued  appellant  a notice  of 
proposed  removal  for  failure  to 
satisfactorily  complete  Phase  IX  of  the 
National  Enroute  Air  Traffic  Training 
program.  It  cited  12  specifications  of 
appellant  error  which  caused  appellant 
to  fail  on-the-job  training  for  that  period, 
and  which  allegedly  demonstrated  his 
failure  to  meet  performance  standards 
outlined  in  the  instructional  program 
guide.  Appellant  admitted  in  his 
testimony  all  of  the  specifications  of 
error. 

The  presiding  official  affirmed  the 
removal  under  5 U.S.C.  Chapter  75, 
noting  the  Board’s  holding  that 
removal  based  on  an  employee’s  failure 
to  complete  required  training  is  an 
appropriate  adverse  action,  promoting 
the  efficiency  of  the  service,  which  may 
be  brought  under  Chapter  75  procedures. 
(Bryant  v.  General  Services 
Administration,  10  MSPB  795  (1982)). 
However,  the  Board  found  that  the 
evidence  clearly  supported  a 
presumption  that  the  Chapter  75 
adverse  action  taken  in  this  case,  based 


on  failure  to  meet  the  requirements  of 
Phase  IX  training,  was  based  on 
performance  reasons. 

After  the  initial  decision  was  issued, 
the  Board  rendered  its  decision  in  Gende 
V.  Department  Justice,  MSPB  Docket 
No.  CH07528410223  (October  22, 1984) 
holding  that  all  performance-based 
actions  taken  after  October  1, 1981  must 
be  effected  under  5 U.S.C.  Chapter  43. 
For  actions  taken  under  Chapter  75  and 
effected  before  Gende’s  effective  date,  it 
said  it  would  provide  agencies  with  an 
opportunity  to  have  the  action 
reconsidered  under  Chapter  43 
standards. 

If  the  agency  elects  so  elects,  with  the 
one  exception  noted  below,  its  action  will 
be  judged  solely  on  the  basis  of  the 
existing  record  with  no  further 
opportunity  to  submit  proof  of  the 
charge’s  merits.  Similarly,  appellant 
may  not  argue  the  merits  of  any 
affirmative  defense  which  was  or  could 
have  been  raised  in  the  context  of  the 
Chapter  75  action  The  single  exception 
to  this  rule  is  that  the  parties  may 
introduce  testimonial  or  documentary 
evidence  regarding  compliance  with 
Chapter  43  procedures,  and  appellant 
may  raise  any  defense  or  rebuttal 
applicable  to  Chapter  43  actions.  In  the 
alternative,  the  agency  may  show  that 
its  action  falls  within  one  of  the 
exceptions  to  the  rule  discussed  in  Gende 
and  thus  is  a proper  Chapter  75  action. 

The  initial  decision  was  vacated,  and 
the  case  remanded  to  the  regional  office 
for  further  adjudication  consistent  with 
this  opinion. 

Joseph  C.  DeDonato  v.  U.S. 
Postal  Service 

NY07528210553 
December  7, 1984 

Agency  removed  appellant  from 
position  of  postmaster  after  he  was 
arrested  for  public  lewdness  and 
resisting  arrest  while  off  duty.  When 
appellant  appealed  to  the  Board’s 
regional  office,  the  presiding  official  not 
only  found  the  charges  supported  by 
preponderant  evidence,  but  appel- 
lant’s conduct  so  egregious  as 
to  show  a presumption  of  nexus  with 
efficiency  of  the  service.  However,  the 
presiding  official  found  that  the  agency 
failed  to  prove  the  penalty  was 
reasonable  and  he  substituted  a 60-day 
suspension. 

Appellant’s  petition  to  the  Board  for 
review  alleged  among  other  things  that 
the  presiding  official  erred  in  finding  a 
nexus,  and  the  agency  cross-petitioned, 
contending  there  was  error  in  lessening 
the  penalty. 
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The  Board  found  that  the  agency 
supported  the  charges  and  established 
the  connection  between  appellant’s 
misconduct  and  efficiency  of  the  service 
by  preponderant  evidence. 

As  tbe  penalty,  the  Board  pointed  to 
its  review  standard  set  out  in  Douglas  v. 
Veterans  Administration,  5 MSPB  313 
(1981).  It  also  noted  appellant’s 
submissions,  including  his  doctor’s 
letter. 

The  Board  found  that  the  agency 
conscientiously  considered  the  relevant 
factors  and,  in  choosing  the  penalty  of 
removal,  selected  the  maximum 
reasonable  penalty.  Regarding  tbe  claim 
of  mental  handicap  discrimination,  the 
Board  found  appellant  had  shown 
himself  to  be  suffering  from  a mentally 
handicapping  condition,  so  as  to  qualify 
as  a “handicapped  person.”  However, 
the  Board  saw  no  evidence  that 
appellant’s  misconduct  was  linked  to  his 
emotional  or  psychological  problems. 
Further,  the  Board  found  that  appellant 
had  not  presented  enough  evidence  to 
establish  that  he  was  a “qualified 
handicapped  person”  under  29  C.F.R. 

§ 1613.702(f)  capable  of  performing  bis 
duties  without  danger  to  his  or  others’ 
health  and  safety.  It  said  that,  in  any 
case,  the  agency  had  met  its  burden  to 
reasonably  accommodate  appellant  by 
having  earlier  referred  him  for 
psychiatric  counseling.  Therefore,  the 
Board  affirmed  the  initial  decision  as 
modified  by  this  opinion,  and  sustained 
the  agency’s  action. 


Cornell  Howard  v.  U.S.  Postal 
Service 
DE07528410136 
December  6, 1984 

The  agency  imposed  on  appellant  an 
emergency  suspension  of  approximately 
85  days.  In  response  to  appellant’s 
petition  for  appeal  to  the  Board,  the 
agency  cancelled  all  of  the  suspension 
except  for  the  first  day,  and  returned 
him  to  duty  with  full  pay,  overtime  and 
leave  benefits. 

The  agency  then  argued  that,  because 
the  appeal  only  involved  a one-day 
suspension,  the  Board  lacked  appellate 
jurisdiction.  The  presiding  official 
agreed  with  that  argument,  denied 
appellant’s  request  that  the  Board  take 
disciplinary  action  against  the  agency 
officials  who  suspended  him,  and  found 
that  appellant’s  discrimination 
allegation,  standing  alone,  did  not 
confer  appellate  jurisdiction  on  the 
Board. 

The  Board  granted  appellant’s 
petition  for  review  and  noted  that  it  held 


in  Himmel  u.  Department  of  Justice,  6 
MSFB  408  (1981)  that  it  is  the  nature  of 
the  agency’s  action  against  a particular 
appellant  at  the  time  an  appeal  is  filed 
that  is  determinative  of  the  Board’s 
jurisdiction.  Therefore,  the  agency’s 
unilateral  reduction  of  the  appeal  to  one 
day,  after  the  appeal  was  filed,  did  not 
divest  the  Board  of  appellate 
jurisdiction,  unless  appellant  consented 
to  such  divestiture  and  the  agency 
completely  rescinded  the  action. 

In  this  case,  appellant  clearly  did  not 
consent  to  divestiture.  The  Board 
vacated  the  initial  decision  and 
remanded  for  adjudication  that  part  of 
the  suspension  action  which  the  agency 
did  not  rescind,  as  well  as  appellant’s 
allegation  of  discrimination. 


Johnny  F.  Joy  v.  Department 
of  the  Navy 

AT07528310635 
December  6, 1984 

Appellant  was  demoted  for  theft  of 
government  property.  The  presiding 
official,  finding  that  the  agency  did  not 
establish  intent  required  to  sustain  the 
charge,  reversed  the  action  and  ordered 
appellant  reinstated. 

The  record  revealed  that  three  items  of 
government  property  were  found  in 
appellant’s  possession.  These  were  a 
screwdriver,  rubber  boots  and  hard  hat; 
other  items  in  the  charge  were  a rake, 
hammer  and  measuring  tape.  On 
granting  the  agency’s  petition  for 
review,  the  Board  discussed  its  previous 
holding  that  when  an  agency  charges  an 
individual  with  a criminal  offense,  it  is 
necessary  to  determine  whether  the 
agency  has  proven  all  the  elements  of 
the  crime.  Further,  an  essential  element 
is  criminal  intent.  Morissette  v.  United 
States,  342  U.S.  246  (1952).  In  such  a 
case  as  this  one,  this  means  the  agency 
must  show  that  the  employee  intended  to 
appropriate  the  property  to  a use 
inconsistent  with  agency  rights  and 
benefits.  It  was  tbe  agency’s  contention 
that  such  intent  was  shown  regarding 
the  boots  and  bard  bat. 

While  not  disputing  tbe  presiding 
official’s  conclusion  that  the  use  of  rain 
gear— such  as  the  boots— by  un- 
authorized persons  was  widespread  and 
tacitly  condoned  by  tbe  agency,  the 
Board  concluded  differently  to  the  hard 
hat.  It  found  the  presiding  official  erred 
in  concluding  there  was  no  intent  to 
steal. 

The  Board  concluded  that  appellant 
appropriated  the  hard  hat  to  a use  not 
consistent  with  the  agency’s  rights  and 


benefits,  and  that  the  requisite  intent  (or 
the  charge  of  theft  was  shown  It  found 
the  agency's  selection  of  the  penalty  of 
demontion  comported  with  its  guidelines 
in  Douglas  v.  Veterans  Administration. 

5 MSFB  313  (1981 ),  and  did  not  exceed 
the  maximum  reasonable  iienalty.  It 
reversed  the  initial  decision  in  part  and 
affirmed  it  in  part,  sustaining  the 
agency  action  demoting  appellant 


Mark  B.  Osokow  v.  Office  of 
Personnel  Management 

SF075282 10950 
December  18,  1984 

Appellant  appealed  from  the  agency 
action  removing  him  from  his  position  of 
investigator  based  on  a charge  of  a 
continuing  pattern  of  disrespectful 
conduct  toward  his  supervisors.  He  had 
passed  out  a leaflet  outside  the  main 
entry  for  the  Office  of  Personnel 
Management’s  (0PM)  principal  office  of 
the  investigations  division  and  outside 
OPM’s  western  regional  offices  in  San 
Francisco.  The  presiding  official 
sustained  the  agency  action. 

In  discussing  appellant's  petition  for 
review,  the  Board  agreed  with  the 
presiding  official  that  an  employee's 
interests  as  a citizen  commenting  on 
matters  of  public  concern  must  be 
balanced  with  the  government’s  interest 
as  an  employer  in  promoting  the 
efficiency  of  the  public  service  through 
its  employees.  Pickering  v.  Board  of 
Education,  391  U.S.  563, 568  (1968).  The 
Board  found  that  appellant’s  leaflet 
touched  on  a matter  of  public  concern  in 
only  a very  limited  sense  and  that— for 
the  most  part — it  concerned  matters 
personal  to  the  appellant.  The  leaflet 
could  he  most  accurately  described  as  an 
employee  grievance. 

The  Board  noted  that  the  Pickering 
balance  requires  that  full  consideration 
be  given  to  the  government’s  interst  in 
fulfilling  its  responsibilities  to  the 
public.  Regarding  this  case,  the  Board 
found  that  although  appellant  was  not 
on  duty  at  the  time  of  the  leafletting,  and 
that  the  activity  only  took  place  outside 
buildings  containing  government 
offices,  there  was  clearly  a nexus 
between  appellant’s  conduct  and  the 
efficiency  of  the  service.  By  statements 
in  the  leaflet,  appellant  publicly 
impugned  his  supervisors’  integrity.  The 
Board  said  that  the  effect  of  such 
conduct  is  to  destroy  close  working 
relationships  and  undermine  the 
agency’s  ability  to  carry  out  its  mission. 
The  Board  also  found  that  appellant’s 
activities  disrupted  office  routine,  and 
may  have  adversely  affected  appellant’s 
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ability  to  perform  his  duties  as  an 
investigator. 

Under  these  circumstances,  the  Board 
found  that  the  Pickering  test  weighed  in 
favor  of  the  agency:  The  first 
amendment  does  not  require  the  agency 
to  tolerate  action  which  it  reasonably 
believed  would  disrupt  the  office, 
undermine  supervisory  authority,  and 
destroy  close  working  relationships. 
Thus,  the  Board  concluded  that 
appellant  could  be  disciplined  for  his 
leafletting  without  offending  the  first 
amendment.  The  Board  affirmed  the 
initial  decision,  as  modified  by  this 
opinion  and  order. 


Sylvester  A.  Robinson  v. 
Department  of  the 
Treasury 

DC07528211508 
Decembers,  1984 

The  agency  removed  appellant  on 
charges  of  violating  standards  of 
conduct  (distribution  and  conviction  for 
possession  of  heroin)  and  agency  rules 
requiring  that  employees  immediately 
report  any  arrests  to  their  supervisors. 

On  appeal,  the  presiding  oficial 
reduced  the  removal  to  a 15-day 
suspension. 

The  Board  granted  the  agency’s 
petition  for  review.  In  reviewing  the 
record,  the  Board  noted  that  the 
arresting  police  officers  both  testified 
that  the  average  strength  of  heroin  on 
the  street  at  the  time  of  the  arrest  was  4 
percent.  However,  the  heroin  seized  from 
appellant  was  found  to  be  32.2  percent. 
Additionally,  a narcotics  detective 
testified  that  heroin  of  that  purity  would 
not  be  purchased  for  personal 

consumption,  but  rather  as  a sample  for 
a later  purchase  of  larger  quantities  for 
distribution.  The  Board  found  the 
charge  that  appellant  intended  to 
sell/  distribute  heroin  supported  by  a 
preponderance  of  the  evidence. 

The  Board  also  found  that  the  agency 
established  that  appellant  occupied  a 
sensitive  position  as  a plate  printer 
responsible  for  printing  U.S.  currency, 
and  noted  that  the  sustained  conduct,  in 
addition  to  being  a felony,  was 
characteristic  of  concealment, 
deliberation  and  criminal  planning  on 
appellant’s  part.  The  Board,  therefore, 
found  support  for  the  agency’s  position 
that  appellant’s  conduct  seriously 
undermined  the  agency’s  trust  in  him. 
Thus,  the  Board  found  that  the  agency 
established  a nexus  between  the  charge 
of  intent  to  distribute  heroin  and 


efficiency  of  the  service.  The  Board 
sustained  appellant’s  removal, 
affirming  the  initial  decision  as 
modified. 


Ralph  H.  Roden  v.  Tennessee 
V alley  Authority 

AT07528410508 
December  18, 1984 

The  presiding  official  reversed  the 
agency’s  removal  of  appellant,  on 
grounds  it  had  not  been  effected 
according  to  adverse  action  procedures 
(5  U.S.C.  § 7513)  and  the  agency 
petitioned  the  Board  for  review. 

Appellant  had  worked  under  five 
consecutive  appointments — with  only 
short  interruptions — over  nearly  four 
years  in  a structural  ironworker  welder 
position.  The  Board  pointed  out  that  the 
central  issue  here  was  whether  appellant 
was  an  “employee,”  under  § 7511(a)(1)(B) 
and  thus  entitled  to  certain  procedural 
rights  in  an  adverse  action— by  virtue  of 
having  completed  “1  year  of  current 
continuous  service  in  the  same  or  similar 
positions”  at  the  time  of  his  removal. 
Although  the  agency  alleged  that  its 
fluctuating  workload  was  as  logical  a 
reason  for  the  series  of  limited 
appointments  as  an  intent  to  avoid  the 
consequences  of5  U.S.C.  § 7511(a)(1)(B), 
the  Board  found  no  evidence  of  record 
that  a changing  or  unpredictable 
workload,  or  a project  expected  to  last 
only  a limited  period  of  time,  caused  the 
agency  to  employ  appellant  under 
temporary  appointments.  In  the  Board’s 
opinion,  the  absence  of  any  such 
evidence,  along  with  the  fact  that 
appellant  received  five  of  these 
appointments,  that  he  was  separated 
from  each  of  the  first  four  only  when  the 
appointment  had  expired,  and  that  he 
was  reappointed  shortly  after  each 
expiration,  led  to  the  conclusion  that  the 
agency  entered  into  a continuing 
employment  contract  with  appellant. 

Accordingly,  the  Board  found  that — 
although  the  appointments  purportedly 
constituted  only  temporary  employment, 
they  in  fact  reflected  appellant’s  non- 
temporary employment  in  a continuing 
position  or  positions.  It  said  that  his 
service — despite  brief  interruptions — 
was  “continuous”  under  the  meaning  of 
the  relevant  statute.  In  view  of  the  fact 
that  this  employment  went  on  for  nearly 
four  years,  the  Board  found  appellant 
had  more  than  one  year  of  current 
continuous  service  required  for  coverage 
under  5 U.S.C.  § 7513,  and  that  he 
therefore  was  entitled  to  the  rights 
provided  to  employees  under  that 
section. 


The  Board  denied  the  petition  for 
review,  and  ordered  the  agency  to  cancel 
the  removal  and  provide  appellant  with 
backpay  and  benefits. 

Raymond  M.  Thomas  v. 
Department  of  the 
Treasury 

CH07528210727 
December  11, 1984 

This  case  came  before  the  Board  on  a 
petition  for  reconsideration  by  the 
Director,  Office  of  Personnel 
Management  (0PM).  In  his  petition,  the 
Director  urged  the  Board  to  reconsider  a 
final  decision  mitigating  appellant’s 
removal  to  a 60-day  suspension.  The 
Board  held  that  the  Director  was  not 
entitled  to  reconsideration  in  this  case, 
and  denied  the  petition. 

The  appellant  argued  that  the  case 
was  moot  because  the  agency  had 
complied  with  the  Board’s  final  order 
and  reinstated  him  to  his  former 
position.  The  Board  disagreed,  noting 
that  if  it  did  agree,  such  stays  would  be 
required  in  all  final  orders  pending  the 
Director’s  petitions  for  reconsideration. 
Such  a practice  would  unnecessarily 
delay  the  reinstatement  of  the  employee 
in  cases  where  the  petition  is  denied  and 
would  result  in  unnecessary  hardship. 
Accordingly,  the  Board  found  that 
reinstatement  does  not  moot  a petition 
for  reconsideration. 

The  Director  of  0PM  is  entitled  to 
have  the  Board  reconsider  a final 
decision  if  he  determines  that  the  Board 
erroneously  interpreted  a civil  service 
law,  rule,  or  regulation  affecting 
personnel  management  and  that  the 
Board’s  decision  will  have  a substantial 
impact  on  such  a law,  rule,  or  regulation 
or  policy  directive.  5 U.S.C.  § 7703(d). 

In  this  case,  the  Director  asserted  that 
the  presiding  official  incorrectly 
substituted  his  judgment  for  that  of  the 
agency  when  he  mitigated  the  removal 
penalty  to  a 60-day  suspension.  The 
Board  said  this  assertion  did  not  con- 
stitute a basis  for  reconsideration,  as  it 
did  not  involve  the  misinterpretation 
of  any_ civil  service  law,  rule,  regula- 
tion or  policy  directive.  Moreover, 
the  Board  held,  the  Director  was 
not  entitled  to  reconsideration  in  this 
case  because  the  Board’s  decision  was 
not  precedential.  Here,  neither  the 
presiding  official’s  decision  nor  the 
Board’s  summary  denial  of  the  agency’s 
petition  for  review  had  precedential 
effect.  Since  the  Board’s  decision  was 
not  precedential,  it  could  not  have  a 
substantial  impact  on  a civil  service  law, 
rule,  regulation  or  policy  directive  and 
consequently,  the  Director  was  not 
entitled  to  reconsideration. 
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ATTORNEY  FEES 


DISABILITY  RETIREMENT 


PERFORMANC  K 


James  E.  Wood  v.  United 
States  Mint 

PH07528210054ADD 
December  6, 1984 


The  case  came  before  the  Hoard  on  a 
petition  for  review  filed  hy  appellant 
from  the  presiding  official’s  addendum 
decision  denying  his  motion  for  attorney 
fees.  The  presiding  official  found  that 
although  appellant  was  a prevailing 
party,  the  record  did  not  support  a 
finding  of  discrimination  as  reciuired  by 
5 U.S.C.  § 7701(g)(2).  The  presiding 
official  also  found  that  appellant's 
motion  for  award  of  attorney  fees  did  not 
seek  jurisdiction  under  5 U.S.C. 

§ 7701  (g)(1).  and  therefore  he-  made  no 
finding  under  that  provision. 

The  Hoard  found  appellant's  conten- 
tion that  Contrary  to  the  presiding 
official's  findings,  the  request  for 
attorney  fees  sought  jurisdiction  under 
h U.S.C.  § 7701(g)(l  I to  be  without  merit, 
and  also  that  the  presiding  official  cor- 
rectly concluded  that  appellant  so 
jurisdiction  only  under  § 770  l(g)(2 
Hoard  also  concluded  that  even  assum 
ing  for  the  sake  of  argument  that  appe 
lant  had  sought  jurisdiction  under 
§ 7701(g)(  1 presiding  offq  lal's 
conclusion 
harmful  erro 

support  an  attorney  fee  award  under 
that  provision. 


Gerard  J.  Kirwin  v.  Office  of 
Personnel  Management 

DC83 11.^4 10370 
December  18, 1984 


Appellant  petitioned  for  n-view  of  an 
initial  dei’ision  which  dismissed  his 
appeal  for  lack  of  jurisdiction,  based  on 
a finding  that  the  Office  of  Personnel 
Management  (OHM)  had  not  issued  a 
final  decision  denying  an  aiiplication  for 
disability  retirement, 

in  l‘ernicuiw  ( . Office  o/  l^craunnel 
Management,  9 MSPB  1.59(1982),  the 
Hoard  held  that  if  an  appellant  is 
assigned  to  a permanent  light-duty 
position  pending  action  on  an 
application  for  disability  retirement 
from  another  position,  the  light  duty 
position  constitutes  the  last  position 
occupied. 


In  this  case,  appellant  submitted  an 
application  for  disability  retirement, 
vhich  0PM  denied,  from  the  position  of 
tsorS>.  .ettjr:^Tie.  b)w.--.crbel. re  issuance 

jKOigitizeO' by  the  Internet  Archive 

, appellan^ao  vp  cd  ;;  permanent  light 

,d; 


Ratricia  A.  (Lallan  v. 

Department  t)f  the  Navy 
(see  p.  1 ) 

Helen  E.  (.'oltrane  v. 

Department  of  the  Army 

NY043283 10492 
I jecember  21 , 1934 


Appi  liaei  ajiiiealed  from  the  action 
reducing  lier  in  grade.  Tht-  tiction  came 
under  U.S.C.  (Jh.  43,  based  on 
appellant’s  allcgcfl  unacceptable 
performance  in  two  of  her  po.sition',s 
critical  elements,  'riu  presiding  official 
found  that  both  the  notice  of  proposed 
removal  and  notice  of  decision  ordering 
appellant's  rerluction  in  grade  were 
del'ective  and  failed  to  meet  the  statutory 
reiiuirements  of  5 I '.,S.( '.  ij  13()8(  bii  1 1. 
Therefore,  the  presiding  official  reversed 
the  action. 

Cranting  the  agency  petition  for 
review,  the  Hoard  noted  that  the  purpose 
of  the  notification  of  charges  is  to 
provide  the  employee  with  a fair 

^mity.to  oppose  the  agency  by 
him  or  her  the  reasons  for  the 
proposed  action  with  enough  detail  so 


i n 201 6 With.' f Oti'dihg  from  ™ “ 


ilenied  the  aoDlic'atinn.  mipehan 


UIJ14  uxi  t A . I I the  projiosfil  a |Ki  flec'isKKi  noti( 
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or  sim  t ihe  I CV.01  w uld  n./i  .1  e.  1 i ■ the  error  involved  appellant  s I 


Appellant  alleged  that  because  the 
presiding  official  found  that  the  central 
theme  of  his  defense  was  discrimination 
and  because  he  was  tiie  prevailing  party, 
he  was  automatically  entitled  to 
attorney  fees  under  5 U.S.C.  § 7701(g)t2) 
with  no  further  review  of  the  record 
necessary. 

The  Board  found  that  that  provision 
authorizes  the  awarding  of  attorney  fees 
where  appellant  is  the  prevailing  party 
and  the  decision  is  based  on  a finding  of 
discrimination  prohibited  under  5 U.S.C. 
§ 2302(g)(T  1.  As  the  appellant  in  this  case 
was  retroactively  reinstated,  it  is 
undisputed  that  he  was  the  prevailing 
party  However,  the  R'lrud  found  that 
the  presiding  official  1 fuTcctly  concluded 
that  the  record  failed  to  suppori  a 
finding  of  disr:rimination,  thus  pre 
eluding  an  award  of  attorney  fees 
under  .5  U.S  C ^ 7701 1 g)(2;.  Accordingly, 
the  Board  affirmed  as  modified  the 
addendum  derisicr.  denying  attorney 
fees. 


clerk  position 

0PM  disputed  the  Hoard's  jun.-. 
diction,  saying  ihai  its  deci.sion  was  in 
1‘rror  because — since  appellaiii  had 
.iccepted  the  clerk  position  as  .oermanent 
reassignment —this  ended  the  ponding 
•ipplicalion;  there  v\  as  no  ( )PM  decision 
for  the  Board  to  i (insider,  and  i bus 
the  Hoard  had  00  jurisdiction. 

However  the  Hoard  found  thatOP^'^ 
had  issued  a tinal  reconsideration 
decision  addressing  appellant's 
performance  in  the  permanent  light- 
duty  position  which  constituted  the  last 
position  appellant  occupied. 

In  light  of  appellant's  succe.-sful 
performance  of  the  modified  clerk's 
position  and  his  doctor’s  favorable 
reiH).  ( t.h(-  Hoar.!  concurred  in  OPM’s 
conclusion  ihal  appellant  did  not  show 
lu-  was  di.-^ahlcd  t'oi  useful  and  efficient 


■file  Hoai  (1  \ acati'd  the  initial  decision, 
and  snsuiined  ( )PM's  disidlowance  of 
annellant’s  disability  retirement 

..  .icatioii 


igreed  with  the  presiding  official  that 
llie  pri^io.spl  * |id  decision  notices  in  this 

and  that 

appellant  s basic 
procedural  rights.  Therefore,  the 
reduction  in  grtide  could  not  be 
sustained  because  of  the  harmf  ul  error 
committed  by  the  agency  under  5 U.S.C. 
?)  7701(c)(2)(  A.t. 

Accordingly,  the  Hoard  affirmed  the 
initial  decision  as  modified  by  this 
opinion.  It  ordered  the  agency  to  ciuicel 
the  reduction  in  grade  and  to  award 
back  pay  and  benefits  to  appellant. 


Constance  Cross  v. 
Department  of  the  Air 
Force 

BN04328310121 
December  18, 1984 

Appellant  appealed  ber  removal — 
based  on  ebarges  of  failure  to  satisfy 
three  critical  elements  of  her  position. 
The  presiding  official  found  the  agency 
backed  up  its  charges  with  ubstantial 
evidence,  and  that  its  failure  to 
"communicaie  " the  elements  to 
appellant  was  error,  but  not  harmful 
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error.  This  was  because  appellant  knew 
and  understood  what  the  elements  were 
and  what  was  required  to  raise  her 
performance  to  a satisfactory  level. 

After  the  presiding  official  sustained 
the  agency  action,  appellant  filed  a 
petition  for  review  which  the  Board 
denied.  Thereupon,  appellant  filed  suit 
in  the  United  States  Court  of  Appeals  for 
the  Federal  Circuit.  At  the  Board’s 
request,  the  court  remanded  the  case  to 
allow  the  Board  to  address  the  issure  of 
whether  it  may  modify  a removal 
penalty. 

Appellant  argued  that  the  harmful 
error  standard  does  not  apply  to  an 
agency  failure  to  communicate  critical 
elements  to  an  employee  as  required 
under  5 U.S.C.  § 4302(b)(2).  Rather,  she 
said,  such  a failure  was  not  mere 
procedural  error,  but  violated  a 
substantive  right.  She  also  said  that 
agency  failed  to  follow  its  own 
regulations  in  counseling  employees. 

The  Board  pointed  to  its  recent 
decision  on  the  various  provisions  of  5 
U.S.C.  § 4302(b)  where  it  said  that  failure 
to  issue  valid  performance  standards 
violates  an  important  employee 
substantive  right,  and  that  opportunity 
for  appellant  to  demonstrate  acceptable 
performance  also  is  a substantive  right. 

It  also  emphasized  the  importance  of 
an  employee’s  being  made  aware  of  the 
performance  standards.  It  said  the 
legislative  background  of  the  Civil 
Service  Reform  Act  of  1978  shows  that 
5 U.S.C.  § 4302(b)(2)  is  to  be  considered  a 
substantive  right,  and  that  Congress 
intended  to  ensure  that  employees  have 
advance  information  as  to  the  agency’s 
expectations. 

Thus,  the  Board  found  that  5 U.S.C. 

§ 4302(b)(2)  constitutes  a substantive 
right  which  requires  an  agency  to  ensure 
that  employees  are  aware  in  advance  of 
the  performance  standards  and  critical 
elements  of  their  positions.  The  harmful 
error  standard  is,  therefore,  inapplicable 
to  alleged  violations  of  this  section. 

When  an  appellant  raises  this,  the  Board 
said,  the  agency  must  prove  by 
substantial  evidence  that  appellant  was 
made  aware  of  and  should  have 
understood  the  performance  standards 
and  critical  elements  of  the  position  at 
the  beginning  of  the  appraisal  period 
which  formed  the  basis  of  the  adverse 
action. 

I'he  Board  found  that  the  agency  had 
proved  by  substantial  evidence  that  it 
communicated  the  performance 
standards  and  critical  elements  to 
appellant  as  required  under  the  statute. 
The  Board  also  found  that  the  agency 
proved  by  substantial  evidence  that  it 
afforded  appellant  a meaningful  and 


reasonable  opportunity  to  improve 
before  removing  her. 

Regarding  the  reasonableness  of  the 
removal  penalty,  the  Board  noted  its 
recent  holding  that  it  has  no  authority  to 
review  or  modify  the  agency’s  choice  of  a 
removal  or  demotion  action  taken  under 
5 U.S.C.  § 4303.  Therefore,  the  Board 
sustained  the  agency’s  action  and 
affirmed  the  initial  decision  as  modified 
by  this  opinion  and  order. 

Helen  S.  Jones  v.  Veterans 
Administration  {see  p.  1) 


REDUCTION  IN  FORCE 

Duan  M.  Bjerke  v. 

Department  of  Education 
SF03518210426 
December  18, 1984 

Appellant  appealed  his  change  by 
reduction  in  force  (RIF)  procedures  from 
GS-15,  Deputy  Regional  Commissioner, 
to  GM-14,  Education,  Research  and 
Program  Officer. 

He  maintained  that  another  employee, 
Samuel  Kermoian,  had  been  improperly 
placed  in  his  competitive  level.  He  said 
Kermoian’s  position  should  be 
reclassified  as  GS-14 — based  on  a 1977 
review — but  this  had  never  taken  place. 
Had  it  happened,  he  said,  he  would  have 
been  placed  in  the  alleged  successor  GS- 
15  position  instead  of  Kermoian. 

The  presiding  official  found  the 
agency  was  wrong  to  place  Kermoian  in 
the  same  level  as  appellant,  and  that  the 
agency  should  make  a redetermination. 

The  Board  granted  the  agency’s 
petition  for  review.  It  did  not  agree  that 
the  agency  erred  in  placing  Kermoian’s 
GS-14  position  in  appellant’s  GS-15 
competitive  level.  It  said  that  the  agency 
correctly  determined  the  respective 
competitive  levels  based  on  the  positions 
in  which  Bjerke  and  Kermoian  had  been 
carried  on  the  rolls  and  paid.  (See 
Apodoca  u.  Department  of  Education, 
MSPB  Docket  No.  SE03518210060 
(March  1,  1984));  Lester  v.  Department  of 
Education.  MSPB  Docket  No. 
DC03518210311  (October  27, 1983)). 

F urther,  it  said  the  agency  was  not 
required  to  reclassify  Kermoian’s 
position  based  on  the  1977  survey.  The 
Board  pointed  out  that  an  employee 
while  detailed,  as  here,  remains  the 
official  incumbent  of  his  most  recent 
position  of  record.  Since  Kermoian’s 
position  was  never  reclassified 
downward,  the  Board  said  his  placement 
in  the  same  competitive  level  as 
appellant  was  proper. 


The  Board  reversed  the  initial  decision 
and  sustained  appellant’s  downgrade  by 
reduction  in  force. 


Louise  C.  Hill  v.  Department 
of  Commerce 

DC03518210663 
December  11, 1984 

Appellant,  having  been  twice 
reassigned  to  a lower-graded  job  under  a 
reduction  in  force  (RIF),  appealed  both 
actions.  The  presiding  official  supported 
the  agency  action,  and  also  found  that 
three  employees  whose  job  series  were 
changed  before  the  first  RIF  had  duties 
sufficiently  different  from  appellant’s  to 
warrant  placement  in  a different 
competitive  level. 

In  discussing  appellant’s  contentions 
in  her  petition  for  review,  the  Board 
found  no  error  in  the  presiding  official’s 
determination  regarding  the  bona  fides 
of  the  RIFs  nor  in  his  allocation  of  the 
burden  of  proof.  It  also  agreed  with  the 
presiding  official’s  decision  on  the  three 
positions  which  appellant  had  disputed. 

It  found,  however,  that  appellant’s 
disagreement  with  the  application  of 
5 C.F.R.  351.603(a)  had  merit.  That 
regulation  provides  that  “when  an 
agency  selects  an  employee  for  release 
from  his  competitive  level,  it  shall . . . 
assign  him  with  his  consent  to  a position 
for  which  he  is  qualified  which  will  last 
at  least  3 months.”  Because  the  GS-11 
position  to  which  appellant  was 
assigned  in  the  first  RIF  lasted 
only  two  months,  the  presiding  official 
found  that  the  agency  had  committed 
harmful  procedural  error.  He  found, 
however,  that  the  error  could  be  rectified 
by  ordering  the  agency  to  change  the 
effective  date  of  the  second  RIF,  thus 
retaining  appellant  in  one  position  for 
three  months.  The  Board  noted  that  in 
Losure  u.  Interstate  Commerce 
Commission,  2 MSPB  361  (1980),  it  made 
clear  that  RIF  entitlements  were 
substantive  rights,  and  that  it  is  the 
agency’s  burden  to  prove  by  a 
preponderance  that  it  afforded  appellant 
those  rights.  Thus,  the  presiding  official 
erred  in  utilizing  a harmful  error 
analysis.  The  Board  later  explained  that 
RIFs  would  not  be  reversed  where  it  is 
shown  that  the  agency’s  error  in  not 
precisely  complying  with  RIF 
regulations  had  no  adverse  effect  on  the 
employee’s  substantive  entitlements. 
Foster  v.  Department  of  Transportation, 
7 MSPB  707  (198i).  The  reason  for  this 
holding  is  that  there  is  a difference 
between  technical  compliance  with  the 
rules  governing  RIFs  and  substantive 
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entitlements  of  employees.  An  error  in 
application  of  the  procedures  may  affect 
the  employee’s  rights  but  in  many  cases, 
because  of  particular  facts  and 
circumstances,  there  may  be  no  effect  on 
substantive  entitlements.  Reversals  in 
these  cases  would  lead  to  illogical  and 
inequitable  results. 

Foster  and  several  cases  which 
followed  that  analysis  were  decided  on 
the  basis  of  whether  the  Board  could 
ascertain  the  effect  on  substantive 
entitlements  from  the  record.  Questions 
have  therefore  arisen  with  regard  to  the 
burden  of  proof  on  this  issue,  and  the 
Board  found  it  desirable  to  clarify  the 
Foster  holding. 

The  Board  explained  that  because  the 
agency  must  prove  by  a prepondarence 
that  it  afforded  all  rights  to  which  an 
employee  is  substantively  entitled,  in 
cases  where  an  issue  is  raised  regarding 
an  error  in  RIF  procedures  from  which 
substantive  rights  are  derived,  the 
burden  is  on  the  agency  to  prove  by 
preponderant  evidence  that  such  error 
had  no  adverse  effect  on  employee's 
substantive  entitlements. 

In  this  case,  appellant  contended  that 
the  agency’s  error  in  assigning  her  to  a 
position  which  lasted  for  only  two 
months  adversely  affected  her 
substantive  rights.  Although  appellant 
established  that  an  error  in  the  RIF 
procedures  occurred,  the  Board 
determined  that  the  agency  established 
by  preponderant  evidence  that  her 
substantive  rights  were  not  adversely 
affected.  The  presiding  official’s  change 
in  the  effective  date  of  the  second  RIF 
was  thus  in  error. 

Accordingly,  the  Board  affirmed  the 
initial  decision  as  modifed. 

RETIREMENT 

John  P.  Mitchell  v.  Office  of 
Personnel  Management 
SF08318410647 
December  10, 1984 

During  the  1982  open  season  for 
employee  health  benefits,  appellant 
switched  health  insurance  plans  from 
the  Postmasters  Benefit  Plan  to  the 
Aetna  Indemnity  Benefit  Plan.  The 
postmasters  plan  cost  $76.12  per  month 
more  than  Aetna’s. 

After  termination  of  the  open  season, 
appellant  informed  the  Office  of 
Personnel  Management  (0PM)  that  he 
wished  to  void  the  requested  change. 
This  request  was  denied  by  0PM. 
However,  0PM  later  informed  the 
appellant  that  it  was  retroactively 
reinstating  him  in  the  postmasters  plan 
and  that  a monetary  adjustment  of  over 
$900  was  due. 


Appellant  requested  review  of  Itiis 
decision,  OPM  affirmed  its  earlier 
dettision.  Appellant  then  requested 
reconsideration  of  this  determination 
and  OPM  issued  a recimsideratioii 
decision  finding  that:  ( 1 ) tliere  was  an 
overpayment  due  because  of  the 
requested  change  in  insurance  carriers. 
(2)  appellant  was  not  eligible  for  a 
waiver  of  the  overpayment;  but  (.'fi  he 
was  entitled  to  a hearing  on  any  issue 
concerning  the  waiver. 

Appellant  then  filed  an  appeal  with 
the  Board  from  each  issue  decided  in  the 
OPM  reconsideration  decision.  'I'he 
Board  held  that  it  lacked  jurisdiction 
over  the  issues  raised  on  appeal  by  the 
appellant.  It  found  that  OPM 
determinations  concerning  health  plan 
enrollment  are  final  and  not  reviewable 
by  the  Board.  5 C.F.R.  § 890.104(f).  The 
Board  said  that  its  appellate  jurisdiction 
is  limited  by  5 U.S.C.  § 7701(a)  to  any 
action  appealable  to  it  under  any  law, 
rule  or  regulation  and  there  is  no  law, 
rule  or  regulation  granting  it  jurisdiction 
over  the  issues  raised  in  this  case. 

The  Board  vacated  the  initial  decision, 
w'hich  had  dismissed  the  appeal  without 
prejudice,  and  dismissed  the  appeal. 


SPECIAL  COUNSEL 

Special  Counsel  v.  Gordon 
Harvey 
HQ12068810020 
December  31, 1984 

Respondent  in  this  case  sought  a stay 
of  the  Board's  final  decision  (December  6, 
1984)  pending  resolution  of  his  antici- 
pated petition  for  review  to  the  United 
States  Circuit  Court  of  Appeals.  That  de- 
cision ordered  respondent  removed  from 
the  Senior  Executive  Service  and 
demoted. 

The  Board,  in  its  discretion,  may  stay 
the  enforcement  of  a final  decision 
pending  judicial  review.  5 U.S.C.  § 705; 

In  re  Frazier.  1 MSPB  268  (1979). 

Whether  such  a stay  is  issued  depends 
on  an  analysis  of  four  factors: 

(1)  likelihood  of  success  on  appeal; 

(2)  irreparable  harm;  (3)  substantial 
harm  to  other  interested  parties;  and 
(4)  public  interest.  The  movant  must 
show  “either  a combination  of  probable 
success  on  the  merits  and  the  possibility 
of  irreparable  injury  or  that  serious 
questions  are  raised  and  the  balance  of 
hardship  tip  sharply  in  his  favor." 
Charlies'  Girls,  Inc.  Revlon.  Inc.,  483 
F.  2d  953,  954  (2nd  Cir.  1973  (per 
curiam)). 

Respondent’s  assertions  of  irreparable 
harm  to  him  in  this  case  were  found  to  be 
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With  regard  to  the  |;k  tor  of  liki-libo.id 
of  success  on  the  merit i-  bi  lore  the  court 
the  Board  found  that  rcspondi-ni  faileil 
to  make  a sufficient  .shossing  to 
overcome  the  lack  of  showing  under  t in- 
other  three  factors.  At ( ordmgl  tin 
Motion  for  Stay  Bending  .ludici.il 
Review  was  denied. 


SUITABILITY 

William  J.  Schaefer  v. 

Department  of  Justice 
CH07318410069 
Decembers,  1984 

The  agency  petitioned  for  review  of  an 
initial  decision  which  rev  ersed  its 
determination  that  appellant  w as  not 
suitable  for  an  appointment  as  border 
patrol  agent  (trainee).  The  presiding 
official  found  that  the  agency's  negative 
suitability  determination  was  not 
supported  by  a preponderance  of  the 
evidence  and  reversed  the  agency's 
decision. 

The  Board  granted  the  agenc3’  s 
petition  for  review.  It  found  that  it  had 
jurisdiction  over  this  appeal  under 
5 C.F.R.  § 731.401(a),  noting  it  is  well 
settled  that  its  jurisdiction  extends  to 
applicants  which  the  Office  of  Personnel 
Management  (OPM)  finds  unsuitable. 
The  Board  also  found  that  OPM  properly 
delegated  the  authority  to  make 
suitability  determinations  to  the  agency. 

Further,  the  Board  found  that  the 
agency's  contention  that  the  presiding 
official  erred  in  ordering  it  to  provide  the 
OPM  background  report  to  be  without 
merit.  The  agency  argued  that  it  could 
not  divulge  the  report  because  it 
belonged  to  OPM  rather  than  the 
agency.  However,  the  Board  found  no 
statute  or  regulation  which  would  bar 
the  agency  from  revealing  information 
in  the  investigative  report  under  the 
facts  and  circumstances  of  this  case. 
Moreover,  the  Board  noted  that  due 
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process  requires  that  the  appellant  be 
permitted  to  confront  and  question  the 
sources  of  such  information. 

The  Board  also  found  that  when  the 
0PM  report  was  finally  submitted  three 
days  after  the  deadline  set,  the  presiding 
official  properly  acted  within  his 
discretion  in  applying  a sanction 
against  the  agency  pursuant  to  5 C.F.R. 

§ 1201.43,  to  the  extent  of  excluding  the 
information  contained  in  the  report  from 
consideration. 

The  Board  found  that  the  presiding 
official  correctly  held  that  the  agency’s 
issuance  of  a negative  suitability 
determination  was  improper. 
Accordingly,  it  affirmed  the  initial 
decision  as  modified  and  ordered  the 
agency  to  cancel  that  determination  and 
retroactively  place  appellant  in  the 
position  he  would  have  obtained  with 
the  agency,  but  for  the  issuance  of  the 


negative  determination.  It  also  ordered 
the  agency  to  award  back  pay  and 
benefits. 

VOLUNTARY  EXPEDITED 
APPEAL  PROCEDURE 

ANDERS,  Wallace  J.  v.  Defense 
Logistics  Agency  (CH07528510039, 
December  18, 1984);  Victor  W.  Russell, 
Presiding  Official,  affirmed  agency 
action  removing  appellant— a boiler 
plant  operator— for  fourth  offense  of 
sleeping  while  on  duty. 

DUFFITT,  John  K.,  Jr.  v.  Veterans 
Administration,  National  Cemetery 
System  (CH07528510047,  December  24, 
1984);  Joan  M.  Pucillo,  Presiding 
Official,  affirmed  agency  action 
removing  appellant  for  attendance- 
related  reasons. 


FIEMS,  Donna  J.  v.  Department  of  the 
Army,  (CH531D8510019,  December  14, 
1984);  Julia  P.  Grip,  Presiding  Official, 
affirmed  agency’s  denying  appellant  a 
within-grade  increase. 

FOUCHER,  Sherman  v.  U.S.  Postal 
Service  (CH07528510048,  December  28, 
1984);  Margaret  J.  Krueger,  Presiding 
Official,  dismissed  appeal  with 
prejudice  after  appellant  withdrew  it. 

KING,  Rosalie  H.  v.  Department  of  the 
Navy  (SF04328510015,  December  14, 
1984);  Lonny  A.  Bartholomew, 
Presiding  Official,  affirmed  agency’s 
removal  of  appellant,  based  on 
performance. 

STACEY,  William  D.  v.  U.S.  Postal 
Service  (CH07528510073,  December  28, 
1984);  Julia  P.  Grip,  Presiding  Official, 
dismissed  the  appeal  after  the  agency 
rescinded  the  appellant’s  removal. 


OTHER  ISSUANCES 


ALBIN.  Timothy  J.  v.  Department  of 
Justice  (DA07528410099,  December  18, 
1984) 

ALEXANDER,  Annie  Margaret,  et  at.. 

V.  Department  of  Justice,  Federal 
Aviation  Administration 
(I)A075281F1858REM,  December  18. 
1984) 

ANDERSON,  Gary  v.  Department  of 
Health  and  Human  Services 
(SF07528410347,  December  10,  1984) 

ARROYO,  Luz  v.  Department  of  Health 
and  Human  Services,  Social  Security 
Administration  (AT043283 10560, 
December  10,  1984) 

ASBERRY.  Billy  G.  v.  U.S.  Postal 
Service  (AT07528310969,  December  18, 
1984) 

BARAJAS,  lYeelin  v.  General  Services 
Administration  (DA03510410319, 
December  6,  1984) 

BARBOZA,  Robert  J.  v.  U.S.  Postal 
Service  (SF'03308310408.  December  18, 
1984) 

BARTLETT.  Raymond  v.  U.S.  Postal 
Service  (NY075281 10047,  December  18, 
1984) 


BEAMER,  Stephen  A,  v.  Department  of 
Justice  (AT075281 10881,  December  24, 
1984) 

BEASLEY,  Joyce  B.  v.  Department  of 
the  Air  Force  (DC04328310133, 
December  11, 1984) 

BEASLEY,  Juanita  v.  Internal  Revenue 
Service  (AT075283101 16,  December  12, 
1984) 

BENTON,  Jacquelynne  C.  v. 
Department  of  Labor  (PH04328310392, 
December  21, 1984) 

BERRIOS,  Angel  M.  v.  U,S,  Postal 
Service  (NY07528310223  and 
NY07528310084,  December  24, 1984) 
BODINUS,  Dale  v.  Department  of  the 
Treasury  (CH07528010016REM, 
December  28, 1984) 

BOHLKEN,  lYed  C.  v.  Department  of 
the  Air  Force  (DE043284101 19, 
December  11, 1984) 

BOONE,  Douglas  v.  Department  of 
Health  and  Human  Services 
(DC04328410427,  December  6, 1984) 
BRIDGEMAN,  Donald  E.  v. 

Department  of  Housing  and  Urban 
Development  (DC075283101 19, 
December  10,  1984) 


BRIDGEMAN,  Donald  E.  v. 

Department  of  Housing  and  Urban 
Development  (DG075283101 19COMP, 
December  31, 1984) 

BROCK,  Peter  A.  v.  Department  of  the 
Navy  (NY07528410304,  December  19, 
1984) 

BROOKS,  Wayne  T.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (DC075281F0996, 
December  19, 1984) 

BROWN,  Joseph  A.  Jr.,  v.  Department 
of  the  Navy  (NY04328410060, 
December  18, 1984) 

CADE,  Virginia  v.  Department  of 
Commerce  (DC03518310690REM, 
December  4, 1984) 

CANTU,  Richard  J.  v.  Department  of 
the  Navy  (SF07528410404,  December  4, 
1984) 

CLARK,  Dorothy  v.  Department  of 
Health  and  Human  Services,  Social 
Security  Administration 
(SF531D8210785  and  SF04328310338, 
December  6, 1984) 

COLE,  Michael  v.  Defense  Mapping 
Agency  (AT04328410159,  December  6, 
1984) 
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CORTEZ,  Frank  C. 
(DA07528210750COMP,  December  17, 
1984) 

CORTEZ,  Mary  E.  v.  Department  of  the 
Air  Force  (DA531D8410305,  December 

18. 1984) 

CRUMBAKER,  William  v.  Department 
of  Labor  (SE07528090084ADD, 
December  6, 1984) 

DARBY,  Billy  R.  v,  U.S.  Postal  Service 
(SF07528210771,  December  31, 1984) 
DAUBERT,  Doris  L.  v.  Department  of 
Health  and  Human  Services 
(DE04328310276,  December  19, 1984) 
DAVIS,  Joseph  E.  v.  Department  of 
Transportation , Federal  Aviation 
Administration  (BN04328410014, 
December  11, 1984) 

DECKERT,  David  D.  v.  U.S.  Postal 
Servicel  (NY07528310613,  December 

19. 1984) 

DIAZ,  Agustin  E.  v.  Department  of  the 
Navy  (NY04328310475,  December  19, 
1984) 

DIGGINS,  John  M.  v.  Department  of 
Labor  (DA04328410006,  December  4, 
1984) 

DUNGAN,  Frederick  H.  v.  U.S  Postal 
Service  (SF075284 10296,  December  18, 
1984) 

DZIEDZIC,  Kenneth  T.  v.  Department 
of  Energy  (AT03518210916,  December 

10. 1984) 

EBRON,  Milton  D.  v.  Department  of  the 
Army  (PH04328310313,  December  17, 
1984) 

EVEN,  Mary  E.  v.  Department  of  the 
Interior  (DA4328310821,  December  10, 
1984) 

FAIRLEY,  Shirley  D.  v.  Department  of 
Housing  and  Urban  Development 
(DC035184 10234,  December  4, 1984) 
FITZGERALD,  David  A.  v.  Department 
of  Transportation,  Federal  Aviation 
Administration  (SE075281F0271  ADD, 
December  18, 1984) 

FITZGERALD,  Valerie  M.  v. 
Department  of  Defense 
(DC04328310676,  December  19, 1984) 
FLEMING,  Charles,  see  BEAMER 
FORBIS,  Terry  D.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (SIi)75282F0008ADD, 
December  6, 1984) 

FRISH,  Frank  L.  v.  Veterans 
Administration  (AT043284 10408, 
December  6, 1984) 

FRYER,  Ruby  L.  v.  Department  of  the 
Air  Force  (CH04328310382,  December 

19. 1984) 

GENDE,  John  A.  v.  Department  of 
Justice,  Bureau  of  Prisons 
(CH07528410223,  December  17, 1984) 
GILLIS,  Gary  E.  v.  U.S.  Postal  Service 
Service  (SF075284 10079,  December  6, 
1984) 

GILLIS,  Willie  M.  v.  Department  of  the 
Navy  (AT531D8210722  and 
AT04328210931,  December  31, 1984) 


GLOVER,  Fiesta  T.  v.  Department  of 
Health  and  Human  Services 
(DA07528310486,  Decembers,  1984) 
GORDON,  Viola  v.  Department  of 
Agriculture  (DE04328310215, 
December  21,  1984) 

GRANT,  Elvin  W.  v.  Department  of 
Transportation,  U.S.  Coast  Guard 
(AT04328410145,  Decembers,  1984) 
GRECO,  Anthony  A.  v.  Department  of 
the  Army  (DC07528310592COMP, 
December  21 , 1984) 

GREEN,  Robert  E.  v.  U.S.  Department 
of  the  Army  (SF075284 10229, 
December  18, 1984) 

GUY,  Patrick  A.  v.  b'arm  Credit 
Administration  (DC531D821 1299, 
December  31,  1984) 

GUERRERO,  Bastian  S.  Leon  v. 
Department  of  the  Navy 
(SF075281 11905,  December  24,  1984) 
HAMPTON,  Hiawatha  v.  Veterans 
Administration  (CH07528410542, 
December  19,  1984) 

HARMON,  Doris  J.  v. Veterans 
Administration 

(DA07528010177COMP,  December  18, 
1984) 

HAZZARD,  George  E.  v.  Department  of 
the  Navy  (DC04328310295,  December 

1, 1984) 

HENRY,  Marlowe  v.  Veterans 
Administration  (CH752B800337, 
Decembers,  1984) 

HOWARD,  Cornell  v.  U.S.  Postal 
Service  (DR07528410136,  December  S, 
1984) 

HORNER,  James,  see  ALEXANDER 
HUNDLEY,  Thessalonia  v.  National 
Credit  Union  Administration 
(DC04328310716  and  DC03518310870, 
December  21,  1984) 

JONES,  Dallas  V.  Department  of  the 
Army  (AT043284 10245,  December  4, 
1984) 

KENNISTON,  Kent  E.  v.  Defense 
Mapping  Agency  (HQ7128510003, 
December  18,  1984) 

KNAPP,  Ernest  M.  v.  Department  of 
Commerce  (DC07528410152,  December 
S,  1984) 

LACKETT,  James  J.  v.  Department  of 
Agriculture  (DA04328210745, 
December  19,  1984) 

LADD,  Alan  R.  v.  U.S.  Postal  Service 
(SF07282 10965,  December  31,  1984) 
LATONA,  Vincent  E.  v.  Department  of 
the  Army  (DC04328410439,  December 
17,  1984) 

LITTLEJOHN,  Ronnie  Dean  v.  U.S. 
Postal  Service  (SE07528310032  and 
SE07528310033,  December  24,  1984) 
LONG,  James  A.  v.  U.S.  Postal  Service 
(NY07528210675ADD,  December  19, 
1984) 

MANDEL,  Nathaniel  v.  Department  of 
Health  and  Human  Services 
(SE04328410159,  December  21,  1984) 


MAHBRA  Y,  Jame.s  i\.  V DeparUni'Oi  .1 
the  Navy  (DC07.52H2I0478,  I nfemt/er 
11,  1984) 

MAR'l'INEZ,  Georg(- .1.  v ) Jf-pariim-nl  nl 
Transportation  (DA075281  Fl  2'1SRE.M 
December  10,  1984) 

McCAUGHAN,  James  A.  v.  Doparlmeni 
of  Justice  ( PM07.31 8410328,  I Jer  ember 
21,  1984) 

McCORMICK,  Willie  F.  v.  Department 
of  the  Air  Force  (DA07.52821022S, 
December  24,  1984) 

McGovern,  John  P.  v.  Department  of 
the  Navy  (BN03518410103,  December 
4.  1984) 

McKINNON,  Trudy  v.  Department  of 
Agriculture  (SF07528410144,  December 

24. 1984) 

MENDEZ,  Henry  v.  Department  of 
Labor  (DE04328310284,  December  10, 
1984) 

MICKENS,  Malinda,  see  BEASLEY. 

-J  uanita 

MOORHEAD,  Jay  A.  v.  Department  of 
the  Navy  (SF07528310900,  December  4, 
1984) 

MORAIN,  David  E.  v.  Department  of  the 
Air  Force  (SF07528310320,  December 

19. 1984) 

MORGENSTERN,  Jay  I.  v.  Veterans 
Administration  (NY075284 10185, 
December  6,  1984) 

MORSE,  Richard  L.  v.  Department  of 
the  Treasury  (DC0752821 1545REM, 
December  18,  1984) 

MURPHY,  Carmen  G,  v.  Department  of 
the  Navy  (SF07528310609,  December 
18,  1984) 

NAJJUM,  Gregory  E.  v.  General 
Services  Administration 
( DC07528 1 1 0532,  Decern  her  4 , 1 984) 

NORRIS,  Milton  L.  v.  U.  S.  Postal 
Service (DC07528410455,  December  19, 
1984) 

NOTHM  AN,  Jerry  v.  Department  of  the 
Army  (DC04328310S80,  December  24, 
1984) 

OLSON,  Kelvin  E.  v.  Department  of  the 
Navy  (SF07528311031,  December  4, 
1984) 

PALMER,  William  R.,  Jr.  v.  Office  of 
Personnel  Management 
(DC075281 10874,  December  18,  1984) 

PANGAROVA,  Tsetsy  S.  v.  Department 
of  the  Army  (AT043284 10292, 

December  6,  1984) 

PATTERSON,  Floyd  M.  v.  U.  S. 
Department  of  Labor  (AT07528210489, 
December  24,  1984) 

PAWLAK,  Mark  I).  v.  Department  of 
Transportation  (CH075284 10274, 
December  10,  1984) 

PEASLEY,  Patricia  S.  v.  Department  of 
the  Army  (SF07528210910ADD, 
Decembers,  1984) 

PELLETIER,  Ray  v.  Department  of  the 
Air  Force  (NY075283101S4,  December 
21,  1984) 


9 


: t.C.  :L'-\  r'ablo  V.  U.  S.  Postal  Service 
v'()7L,28210163,  Decembers,  1984) 

' I'.  ■ ' ' ; '■  M'S,  Christopher  v.  Veterans 
. ...,tration(CH04328310331, 

. . i-iber  18, 1984) 

t 17.’  x'  / JOHN,  Rodger  D.  v.  Department 
u;  .,ne  Army  (DC07528410383, 

■ 'v  - aiber  18, 1984) 

' I'  i'.ARD,  James  R.  v.  Department  of 
; . nsportation.  Federal  Aviation 
liministration 

' . . Y07.5281  F0718COMP,  December  21, 
1984) 

i 'ORTZEN,  Herbert  W.  v.  Department  of 
the  Interior  (AT043284C0321COMP, 
December  24,  1984) 

FOUND,  John  M.  v.  Office  of  Personnel 
Mana,gement  (PH07318310442, 
L'.ecember  6, 1984) 

PRt'iNY,  Sidney  v.  Internal  Revenue 
Service  (PH04328410179,  December  10, 
1984) 

I'j'.Y.  Lawrence  E.  v.  Department  of  the 
Ifavv  iSh'07528410616,  December  4, 
1984) 

KL.A  VES,  Kuyer  \ Department  of  the 
Air  Force  ( DA04328410051,  December 
•J],  19o4) 

1 JJ  'KAl'.D.  i I.  vid  D.  V.  Departmentof 
the  T'  i 1 ,ury,  Bureau  of  Alcohol, 

Tul'  ....  and  Firearms  (SF7528410157, 

' a.;-  , 1984) 

I ! 1.  .ly,  F:  S.  V.  U.S.  Government 
: .lUiny  .'!i'icl'(DC04328410292, 

i ■crx-ill  llfi  1 9,  1 984 ) 

' • IMi;,  ivuih  ' . Departmentof  Health 
and  i iiiinan  SeiMces  (PH04328410255, 

I )i'i '.■mln-r-  1 

!<(  8 iKKS,  Loui.-  J.  \ . Department  of 
1 r:iiu-;p'  r(aiuui,  l''ederal  Aviation 
d m i n I s i r a 1 1 o n V N Y043284 1 0009 , 

1 J l,  1984) 

K(jriUSK\’,  I Soria  E.  v.  Veterans 
.Adnoio  f:atiun(FH07528210597, 
L’cccmiji  r 4 1984) 

K(  iSK.  W'iivn.'  I . V.  Department  of  the 
\a\  \ (i  X n7'o..'84 10439,  December  19, 
lO'A  ;> 

S,\N( '!  !K/,  'dost  s B.  v.  Department  of 
llv  ,Air  Fm  ■ (1)KU4328310102, 

KfCf.n'.  ■;  ' i'l,S4) 

7 7'  ' ;it  |j  v.  Office  of  Personnel 
Maoac.:;',em(lK'831L8410524, 
21,19S4» 

I.  A \ , .1  a M.  I Department  of  Health 
and  Hiiooin  Services.  Social  Security 
Ad  mm  1st  rat  urn  t FH043282 10437, 
Decern  Irer  19,  1984) 

SKDKI. ' a ..rijo  V.  \ Department  of  the 
.Anm  l'.-i;;i  1)8410358,  December  14. 
1984) 

8HA.NN'  O-  ■l.ime.'i  H.  v.  Departmentof 
Lr  insp.irtatiiin,  Federal  Aviation 
.A.imi;iistrat)on  (AT075284 10497, 

I U-(  ranlif]'  ' ' 1984  i 

SI  i Kl  1 „ Ted  W . ,,ee  ALEXANDER 

SI  MMipNS.  Bobbie  A.,  see 
ALKYANimiU 


SISKO,  Stephen  R.,  Jr.,  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (SF075281F2586REM, 
December  19, 1984) 

SMITH,  Josephine  D.  v.  Department  of 
Labor  (CH07528310054,  December  4, 
1984) 

SPECIAL  COUNSEL  v.  Leo  V.  Brody 
(HQ12068410011,  Decembers,  1984) 

SPECIAL  COUNSEL  v.  Department  of 
Commerce  (DC03518110156COMP, 
December  6, 1984) 

SPECIAL  COUNSEL  v.  Ernest  J. 
Filiberti  and  Darrell  D.  Dysthe 
(HQ12068310018,  December  7, 1984) 

SPECIAL  COUNSEL  v.  Gordon  Harvey 
(HQ12068810021,  Decembers,  1984) 

STARLING,  Bennie  v.  Small  Business 
Administration  ( AT3 1 5H83 1 0732RE M, 
December  19, 1984) 

STEGALL,  Rosa,  see  BEASLEY,  Juanita 

STEIGER,  Bernice  Van  Patten-  v. 
Department  of  Health  and  Human 
Services,  AT04328210947,  Decembers, 
1984) 

STITH,  David  W.  v.  Department  of 
Housing  and  Urban  Development 
(DC07528310194COMP,  Decembers, 
1984) 

STROMFELD,  Stuart  v.  Department  of 
Justice  (AT07528410242,  December  18, 
1984) 

TARRANT,  Neil  R.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (CH075281F3080ADD, 
December  S,  1984) 

TASKER,  Carl  A.  v.  Department  of  the 
Navy  (SF07528410532,  December  10, 
1984) 

TEMPLETON,  Leslie,  see  ALEXANDER 

TRACHY,  Robert  L.  v.  Defense 
Communications  Agency 
(DC07528210756ADDREM,  December 
18.  1984) 

TRI,  Le  Manh  v.  Securities  and 
Exchange  Commission 
(DC07528211482,  December  3, 1984) 

TUCKER,  Sandra  v.  Social  Security 
Administration  (PH04328410277, 
December  4, 1984)  ^ 

TURNER,  Louie,  Jr.,  v.  Department  of 
the  Army  (AT075281 10428,  December 

6. 1984) 

WALSH.  Richard  J.  v.  Environmental 
Protection  Agency  (DC03518210828, 
December  24,  1984) 

WAPINSKI,  David  E.  v.  Department  of 
the  Army  (SF043284 10049,  December 
6,  1984) 

WASHINGTON,  Julia  v.  Department  of 
Health  and  Human  Services 
(PH04328310570,  December  4,  1984) 

WEINGARTEN,  Eric  v.  District  of 
Columbia  Government 
(DC035181 1015SCOMP,  December  24, 
1984) 


WELLSLEY,  Phillip  A.  Department  of 
the  Army  (NY04328310488,  December 

10, 1984) 

WILLIAMS,  Elaine  C.  v.  Office  of 
Personnel  Management 
(AT831L8311029,  December  4, 1984) 
WILLSON,  Susan  R.  v.  Department  of 
the  Army  (SF03518310359REM, 
December  6, 1984) 

WILSON,  Gary  0.  v.  Department  of  the 
Navy  (SF04328410092,  December  4, 
1984) 

WILSON,  Thomas  H.,  Jr.  v.  Interstate 
Commerce  Commission 
(DC04328310937,  December  4, 1984) 
WINTER,  Max  K„  see  FITZGERALD, 
David  A. 

WOODS,  Daniel  R.  v.  Department  of 
Labor  (PH035384101318,  December  21, 
1984) 

YBARRA,  Felix  v.  Defense  Logistics 
Agency  (SF07528310894ADD, 
December  21, 1984) 

ZARA,  Frances  v.  Department  of  Labor 
(PH752B8000033,  December  19, 1984) 


SHORT  DENIALS  AND 
DISMISSALS 

ALEXANDER,  James  F.  v.  Department 
of  Transportation 

(CH075281FO855ADD,  December  18, 
1984) 

ALEXANDER,  Steven  A.  v.  Department 
of  Defense  (DC035384 10472,  December 

6, 1984) 

ALLEN,  Karen  F.  v.  Defense  Logistics 
Agency  (SF07528410363,  December  4, 
1984) 

AUSTIN,  Johnny  E.  v.  U.  S.  Postal 
Service  (AT34438410881,  December  6, 
1984) 

AVISE,  Michael  W.  v.  Smithsonian 
Institution  (DC315H8410589, 
December  19, 1984) 

BARTEL,  Ann  L.  v.  Department  of 
Navy  (SF07528410642,  December  10, 
1984) 

BEARD,  Robert  v.  General  Services 
Administration  (SF07528410492, 
December  19, 1984) 

BERGMAN,  Warren  H.  v.  Office  of 
Personnel  Management 
(SF08318410165,  December  19, 1984) 

BOND,  Robert  L.  v.  Department  of 
Transportation  (CH075284 10386, 
December  18, 1984) 

BRANTLEY,  William  A.  v.  Tennessee 
Valley  Authority  (AT03518310829, 
December  10, 1984) 

BRUNER,  June  v.  Department  of 
Transportation , Federal  Aviation 
Administration  (CH075281F1119, 
December  6, 1984) 

BRUNSON,  Daniel  Jr.  v.  Departmentof 
the  Army  (PH07528310653ADD, 
December  6, 1984) 


10 


BURIANI,  Rudolph  v.  Department  of 
the  Air  Force  (SF075284 10637, 
December  6, 1984) 

BURNETT,  Donald  v.  Office  of 
Personnel  Management 
(SF831L84 10262,  December  21,  1984) 
BUSH,  Elizabeth  v.  Veterans 
Administration  (NY07528410260, 
December  6,  1984) 

CARAMANZANA,  Alfonso  T.  v.  Office 
of  Personnel  Management 
(SF08318410530,  December  4,  1984) 
CARROLL,  G.  Lee  v.  Veterans 
Administration  (CH04328310441, 
December  4,  1984) 

CARSON,  Curtis  L.  v.  U.  S.  Postal 
Service  (CH07528410362,  December  21, 
1984) 

CAUSEY,  Donnie  R.  v.  Department  of 
the  Navy  (SF07528310450,  December  4, 
1984) 

COLLIER,  Jerry  M.  v.  Department  of 
the  Navy  (PH315H8410380,  December 

6. 1984) 

CYRUS,  Quindene  W.  v.  Government  of 
the  District  of  Columbia 
(DC34438410508,  December  19, 1984) 
DAILEY,  Johnny  G.  v.  Department  of 
the  Navy  (PH07528410321,  December 

6. 1984) 

DAVIS,  Maurice  A.  v.  U.  S.  Postal 
Service  (CH075284 10,385,  December  21, 
1984) 

DAVIS,  Rose  M.  v.  Department  of  the 
Navy  (PH07528410373,  December  4, 
1984) 

DODSON,  Louise  A.  v.  Department  of 
the  Army  (CH04328410075,  December 

21. 1984) 

DOE,  John  V.  Department  of  the  Air 
Force  (DA07528310714,  December  6, 
1984) 

DUMAS,  James  W.  v.  Department  of 
Agriculture  (DC04328310742, 
December  10, 1984) 

DUNLAP,  William  L.  v.  U.  S.  Postal 
Service  (SF07528410562,  December  6, 
1984) 

EDGERTON,  George  P.  v.  Department 
of  Housing  and  Urban  Development 
(SE07528410177,  December  10,  1984) 
ELMER,  Hugh  L,  v.  Department  of 
Defense,  Dependents  Schools 
(DC04328410447,  December  6, 1984) 
EVANS,  Margaret  V,  Office  of  Personnel 
Management  (PH08318410377, 
December  18, 1984) 

EVANS,  Vera  L.  v.  Railroad  Retirement 
Board  (CH07528410393,  December  6, 
1984 

FABI ANO,  I>ee  v.  Department  of  Health 
and  Human  Services  (NY344384 10363, 
December  19, 1984) 

FABIANO,  Lee  v.  Department  of  the 
Navy  (NY34438410288,  December  19, 
1984) 

FARMER,  Franklin  H.  v.  National 
Aeronautics  and  Space  Administration 
(PH035183101 14,  December  18, 1984) 


FERGUSON,  Clarence  v,  U.  S.  Postal 
Service  (SF075284 10679,  December  19, 
1984) 

F'REEMAN,  Ronald  H.  v.  U.  S. 
Department  of  Agriculture 
(PH043284 10041,  December  28,  1984) 
FRIEDMAN,  Ervin  v.  Department  of 
the  Navy  (PH07528410026ADD, 
December  18,  1984) 

GARKISCH,  Gerd  E.  v.  Veterans 
Administration  ( 1 1E075284 1 0 1 75, 
December  21,  1984) 

GILBERT,  Prentice  1).  v.  Offici?  of 
Personnel  Management 
(DA08318410314,  December  21,  1984) 
GONZALES,  Paul  v,  U.  S.  Postal 
Service  (SF'075284 10639,  December  18, 
1984) 

GONZALEZ,  Aurora  v.  Department  of 
Transportation  (DA03518010302REM. 
December  18,  1984) 

GRAY,  Alfred  W.  v.  U.  S.  Postal  Service 
(NY075284 10308,  December  6,  1984) 
GRIMM,  Klaus  D.  v.  Department  of  the 
Army  (Sh’300A84 10469,  December  6, 
1984) 

GUTHRIE,  Kevin  W.  v.  U,  S.  Postal 
Service  (SL344384 10 190,  December  19, 
1984) 

HALL,  Joseph  L.  v.  Department  of  the 
Army  (DA043284 10098.  December  6, 
1984) 

HAMIL'I’ON,  Marc  R.  v.  Department  of 
the  Army  (A'r035184 10065,  December, 

21, 1984) 

HICKS.  Don  R.  v.  Department  of  the 
Treasury  (SF07528090076RKM, 
December  21,  1984) 

HORN,  W’ilburn  C.  v.  Department  of  the 
Air  Force  (SF075283 10068,  December 

21,1984)  ' 

HOWE,  Norman  E.  v.  U.  S.  Postal 
Service  (AT035384 10758,  December  19, 
1984) 

HOWELL,  George  W.  v.  Office  of 
Personnel  Management 
(CH831L8110498ADD,  December  18, 
1984) 

HUDSON,  Velma  T.  v.  Department  of 
Health  and  Human  Services,  Social 
Security  Administration 
(CH04328410183,  December  21,  1984) 
HUFF,  David  G.  v.  Department  of  the 
Navy  (SF04328310631,  December  19, 
1984) 

IRBY,  David  v.  Department  of  the  Air 
F'orce  (DA075284 10308,  December  6, 
1984) 

JACKSON,  Dempsey,  Jr.  v.  U.S.  Postal 
Service  (AT035384 10706,  December  19, 
1984) 

JACKSON,  Fletcher  L.  v.  National 
Aeronautics  and  Space  Administration 
(AT53 11)84 10525,  December  6,  1984) 
JACKSON,  Jim  K.  v,  U,  S.  Postal 
Service  (I) A075284 10452,  December  21, 
1984) 


JOHNSON,  Nelson  E.  v.  I ^ ,S  Postal 
Service  (PH075284  1040(),  December  4, 
1984) 

JONES,  Burlene,  v.  U.  ,S.  Postal  Service 
(SF035381 10570HEM,  December  19, 
1984) 

JONES,  Cecil  W.  v.  Department  of 
Health  and  Human  Services,  Social 
Security  Administration 
(AT043284 10244,  December  10,  1984) 
JONES,  Lionel  v.  De|)artment  ofthe 
Army,  Corps  of  Engineers 
(CH0752831031 1 , DecemberO,  1984) 

KENNEDY,  Jane  D.  v.  Veterans 
Administration  (CH043283 10620, 
December  6,  1984) 

KIYABU,  Irene  v.  Department  of  Labor 
(SE03518410172,  December  18,  1984) 

KRABBE,  Janice  G.  v.  Department  of 
Agricultrure  (SE04328410010, 
December  18,  1984) 

LARRACAS,  Mauro  v.  Veterans 
Administration  (CH075284 10423, 
December  19,  1984) 

LARRIMORE,  Jack  L,  v.  Department  of 
the  Treasury  (A'I’043283 10090, 
December  24,  1984) 

LeMONNIER,  Blanche  M.  v.  U.  S. 
Department  of  the  Army 
(SL07528410169,  December  21, 1984) 
LIPSKY,  Frances  1).  v.  General  Services 
Administration  (BN07528410143, 
December  19,  1984) 

LONG,  Sandra  Y.  v.  Department  of 
Health  and  Human  Services 
(NY34438410285,  December  6,  1984) 

LOVAl’O,  Rudy  F.  v.  Department  of  the 
Air  Force  (DE07528410174,  December 
21,  1984) 

LYNCH,  George  E.  v.  Department  of  the 
Air  Force  (DC07528410361,  December 
6,  1984) 

MADDOX,  William  E.,  see  DAVIS 
MANN,  Rosetta  W.  v.  Department  of  the 
Navy  (PH531D8410375,  December  21, 
1984) 

MARKOFF,  Paul  R.  v.  Defense  Logistics 
Agency  (CH04328410266,  December 

21, 1984) 

MARSHA,LL,  Thomas  N,,  Jr.  v. 

National  Aeronautics  and  Space 
Administration  (AT075284 10719, 
December  24,  1984) 

MATTERSDORFF,  Werner  R.  v. 
Department  of  Health  and  Human 
Services  (DC531 D84 10420,  December 

21. 1984) 

MAULTSBY,  Earnestine  J.  v. 
Department  of  the  Army 
(DA04328310033,  December  6,  1984) 
McDOWN,  Art  R.  v.  Department  of  the 
Air  b'orce  (DA34438410359,  December 
18,  1984) 

McGowan,  Robert  P.  v.  Departmentof 
the  Navy  (CH315H84 10507,  December 

6. 1984) 


11 


MICHAUD,  Caridad  v.  Department  of 
the  Navy  (AT04328310642,  December 

4. 1984) 

MOANING,  Darlene  M.  v.  Department 
of  Agriculture  (DC07528410507, 
Decembers,  1984) 

MUNOZ,  Jose  A.  v.  Department  of  the 
Army  (SF07528210357,  December  18, 
1984) 

NACHBAR,  Joel  v.  Department  of 
Justice  (NY07528410318,  December  18, 
1984) 

NAVARRO,  Margarito  v.  U.  S.  Postal 
Service  (SF07528410614,  December  19, 
1984) 

NORWOOD,  Jack,  see  HICKS 
O’CONNOR,  John  A.  v.  Department  of 
the  Navy  (SF04328310246,  December 

21. 1984) 

PAGE,  Wallace  B.  v.  U.  S.  Postal  Service 
(NY07528410367,  December  18, 1984) 
PARTIN,  William  C.  v.  Department  of 
the  Navy  (NY07528210434,  December 

31. 1984) 

PERLMAN,  Paul  J.  v.  Department  of 
Health  and  Human  Services 
(NY03518410111REM,  December  27, 
1984) 

PHILLIPS,  Frederick  L.  v.  Department 
of  the  Navy  (CH04328410342, 
December  19, 1984) 

PICHE,  Bernard  H.,  Jr.  v.  Department 
of  the  Navy  (NY075284 10309, 
Decembers,  1984) 

PIERSON,  Paul  R.  v.  Office  of  Personnel 
Management,  Department  of 
Education  (SF0752841082S,  December 

4. 1984) 

PINDER,  Volney  L.  v.  Office  of 
Personnel  Management 
(DA831L8410433,  December  21,  1984) 
QUICK,  Terry  D.  v.  Department  of 
Justice  (SF075284 10734,  December  18, 
1984) 

RAINEY,  Wendell,  see  HICKS 
RIVERZZO,  Peter  J.  v.  Department  of 
the  Navy  (SF04328410205,  December 
21,  1984) 

ROGERS,  Marie  C.  v.  Department  of  the 
Air  Force  (SF04328310488,  December 

18. 1984) 


ROSMOND,  James  A.  v.  National 
Credit  Union  Administration 
(BN531D82101S0,  BN04328210135, 
Decembers,  1984) 

SAKELLARIOS,  Angelos  v. 

Department  of  the  Housing  and  Urban 
Development  (BN07528210183ADD, 
December  S,  1984) 

SALAZAR,  Henry  D.  v.  Department  of 
the  Army  (SF04328310777,  December 

31. 1984) 

SAUNDERS,  Linda  v.  Department  of 
Commerce  (DC07528410398,  December 

21. 1984) 

SCARBOROUGH,  William  E„  v.  Office 
of  Personnel  Management 
(AT831L8010211REMADD,  December 

19. 1984) 

SCHEMBRI,  Thomas  A.  v.  U.  S.  Postal 
Service  (SF0752831074S,  December  S, 
1984) 

SCHROYER,  Kenneth  A.  v.  Department 
of  the  Army  (AT043284 10533, 
December  6, 1984) 

SHARPE,  Theodore  C.  v.  Small 
Business  Administration 
(SE34438410193,  Decembers,  1984) 
SHEPPARD,  Robert  C.  v.  Veterans 
Administration  (PH07528410357, 
December  11, 1984) 

SMYTH,  Effie  C.  v.  Department  of  the 
Interior,  Bureau  of  Indian  Affairs 
(SF03518410913,  December  21, 1984) 
STEWART,  Mary  v.  Department  of 
Health  and  Human  Services 
(CH04328410188,  December  31, 1984) 
SWANN,  Michael  E.  v.  Tennessee 
Valley  Authority  (AT03518410430, 
AT07528090257COMP,  December  4, 
1984) 

SWANSON,  Alfred  B.  v.  Office  of 
Personnel  Management 
(DA831L8410092,  December  24, 1984) 

TAB ANG,  Jaime  A.  v.  Office  of 
Personnel  Management 
(SF083184 10548,  December  11, 1984) 
TAYLOR,  Jesse  L.  v.  U.  S.  Postal 
Service  (NY34438410341,  December  19, 
1984) 

TENCATE,  Lucia  v.  Defense  Language 
Institute  {SF03518410848,  December 

21. 1984) 


THOMAS,  Robert  L.  v.  U.  S.  Department 
of  Energy  (DA07528410395,  December 

18. 1984) 

TUCKER,  Karl  E.  v.  Tennessee  Valley 
Authority  (AT03518410496,  December 

10. 1984) 

TUNNEY,  John  P.  v.  Department  of 
Justice  (NY07528310352,  December  8, 
1984) 

VADEN,  Norman  L.  v.  U.  S.  Postal 
Service  (AT07528310984,  December  8, 
1984) 

VANDIVER,  Portia  v.  Department  of 
the  Army  (DE04328410028,  December 

8. 1984) 

WALLACE,  Alfred  O.  v.  Department  of 
the  Army  (AT07528310288REM, 
December  21, 1984) 

WASHINGTON,  Alan  J.  v.  Department 
of  the  Navy  (SF07528410814, 

December  18, 1984) 

WENNINGHAM,  William  K.  v.  Office  of 
Personnel  Management 
(AT831L8410683,  December  19, 1984) 
WESTON,  Ann  v.  Department  of  the 
Army  (BN04328310138,  December  21, 
1984) 

WHERRY,  Dennis  W.  v.  Department  of 
the  Air  Force  (DA04328310593, 
December  19, 1984) 

WHITAKER,  Ernest  L.  v.  General 
Services  Administration 
(DC07528410492,  December  18, 1984) 
WILSON,  John  D.,  Jr.  v.  U.S.  Postal 
Service  (AT07528410517,  December  10, 
1984) 

WRIGHT,  James  B.  v.  Department  of 
the  Navy  (PH07528410278,  December 

21. 1984) 

YANDLE,  Lavon  F.  v.  Office  of 
Personnel  Management 
(AT831L8410814,  December  18, 1984) 
YEN,  William  C.  v.  Department  of  the 
Army  (SF04328310382,  December  8, 
1984) 

YOUNG,  Richard  J.  v.  Department  of 
Transportation  (CH75281F3335ADD, 
December  18, 1984) 

YOW,  Peggy  J.  v.  Department  of  the 
Treasury  (AT04328410051,  December 

8. 1984) 

ZARAGOZA,  Edwin  v.  U.  S. 

Department  of  Agriculture 
(NY34438410409,  December  8, 1984) 


12 


tit 


Orin  Thomas  Grier  v. 
Department  of  Health  and 
Human  Services 
Appeal  No.  84-1481 
December  18, 1984 


In  this  case,  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  reviewed  the 
decision  of  the  Merit  Systems  Protection 
Board,  which  affirmed  the  reduction-in- 
force  (RIF)  separation  of  the  petitioner. 

On  appeal  to  the  court  the  petitioner 
contended  that  the  agency  decision  to 
make  the  San  Francisco  Public  Health 
Service  Hospital  a competitive  area  was 
contrary  to  regulations  promulgated  by 
the  Office  of  Personnel  Management 
(0PM)  and  Chapter  351  of  the  Federal 
Personnel  Manual.  Mr.  Grier  argued 
that  an  agency  must  designate  a 
competitive  area  large  enough— either 
geographically  or  organizationally,  or 
both— so  that  some  jobs  remain  in  the 
competitive  area  after  jobs  are 
eliminated.  Otherwise,  the  area  is  not 
large  enough  to  permit  adequate 
competition  among  employees  as 
required  by  FPM  351,  2-2b  (1981). 

The  court  stated  that  the  validity  of 
petitioner’s  separation  turned  on  the 
validity  of  OPM’s  regulations 
concerning  RIFs.  The  court  noted  that  to 
avoid  the  personnel  problems  which 
might  result  if  all  government 
employees  were  affected  by  every  RIF, 


OPM  limited  the  term  “competing"  by 
carefully  defining  the  scope  of 
competition  in  5 C.F.R.  §§  351.401-.506. 
Two  criteria  are  used  in  delineating  the 
scope  of  competition:  competitive  area 
and  competitive  level.  A competitive 
area  is  defined  as  the  geographical  area 
and  bureaucratic  unit  within  which  the 
incumbent  of  an  eliminated  position  will 
be  permitted  to  vie  for  retention.  5 C.F.R. 
§351.402. 

As  to  structure,  the  court  noted  that  a 
competitive  area  should  include  “all  or 
that  part  of  an  agency  in  which 
employees  are  assigned  under  a single 
administrative  authority.”  FPM  351-2-2a 
(1981).  This  requirement  is  designed  to 
limit  effects  of  a RIF  to  the 
administrative  component  whose 
management  decided  the  reduction  was 
necessary.  Ideally,  the  regulations 
permit  a single  administrative  unit  to 
plan  and  carry  out  the  entire  personnel 
action  with  only  minimal  effects  on  the 
remainder  of  the  agency’s  adminis- 
trative structure. 

As  to  thegeographic  requirement,  the 
court  noted  that  no  competitive  area 
need  be  larger  than  the  “local 
commuting  area.”  FPM  351-2-2b  (1981). 
Although  a competitive  area 
theoretically  should  encompass  no  less 
than  a single  commuting  area,  an 
agency  may  create  competitive  areas 
larger  than  those  required  by  the 
regulations  without  prior  OPM 
approval.  5 C.F.R.  § 351.402(c). 


Therefore,  the  court  held,  the  agency 
may,  but  need  not,  expand  the 
competitive  area  to  provide  actual 
competition.  This  is  left  solely  to  the 
agency’s  discretion.  The  court  previously 
held  that  an  agency  is  accorded  wide 
discretion  in  conducting  a RIF  and 
absent  a clear  abuse  of  discretion,  a 
substantial  departure  from  applicable 
procedures,  a misconstruction  of 
governing  statues,  or  the  like,  it  would 
not  upset  the  final  agency  decision. 
Cooper  V.  TV  A.  723  h'.  2d  1560  (Fed.  Cir. 
1983)  (quoting  Dancy  v.  United  States. 
668  F.  2d  1224,  1226  (Ct.  Cl.  1982). 

In  the  instant  case,  the  court  held  that 
the  agency  properly  established  the 
hospital,  an  activity  under  a separate 
administration,  as  Grier’s  competitive 
area  in  accordance  with  the 
requirements  of  5 C.F.R  § 351.402.  This 
section  creates  retention  rights  among 
competing  employees  in  a competitive 
area.  It  does  not  guarantee  that  there 
will  be  positions  for  which  employees 
may  compete.  Nor  does  it  create  a right 
to  continued  employment  if  the  decision 
is  made  to  terminate  some  or  all  of  the 
employees  in  a given  group.  The  court 
also  noted  that  the  FPM  specifically 
recognizes  that  all  positions  may 
properly  be  eliminated  within  a 
competitive  area.  FPM  351-32d(l).  Thus, 
the  court  concluded,  the  proper 
interpretation  of  the  regulations  is 
contrary  to  that  asserted  by  petitioner. 

The  Board’s  decision  was  affirmed  by 
the  court. 
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PUBLICATION  SERVICES 


The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents,  under 
stock  number  062-000-80001-1,  either  by 
subscription  or  single  issue.  Please 
address  subscription  or  purchase 
incjuiries  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  1).  C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  tbe  microfiche  “Federal 
Fmployee  Appeals  Decisions”  at  $1-50 
per  year  for  microfiche  and  paper  index, 
contact  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield.  Virginia  22161. 
The  stock  number  is  PB85-922700. 

Also  available  through  NTIS.  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  II  ,000  initial  decisions 
which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and 
lead-case  section  is  included.  The  cost  of 
this  microfiche  index,  “Federal  Fm- 
ployee Appeals  Decisions,  Air  Traffic 
Controller  Cases,”  is  $150. 

Published  Board  Decisions 
and  Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  13,  covering  the  period  January 
11.  1979  through  March  31.  1983,  have 
been  published.  These  volumes  are  a 


compilation  of  final  actions  taken  by  the 
Board  and  precedential  interlocutory 
decisions.  An  index  using  the  Board’s 
key  number  system  is  included. 

Volumes  1 through  11,  covering  the 
period  January  11,  1979  through 
September  30,  1982,  are  no  longer  in 
print.  However,  volume  12  (October  1, 
1982  through  December  31,  1982)  is 
available  for  $16  under  stock  number 
062-000-00017-1.  Also,  volume  13 
(January  1,  1983  through  March  31, 

1983)  is  available  for  $11  under  stock 
number  062-000-00018-0.  Please  address 
purchase  inquiries  to  the  Superintendent 
of  Documents  at  the  address  given 
above. 


Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writing 
to  the  Information  Services  Division, 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  Room  828, 

1 120  Vermont  Avenue,  N.  W.,  Washing- 
ton, I).  C.  20419.  Requests  should  include 
the  appellant’s  name,  the  docket 
number,  and  the  date  of  the  decision  or 
order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Information 
Services  Division,  Monday  through 
Friday,  8:30  a.m.  to  5 p.m.,  where  the 
initial  decisions.  Board  orders,  publica- 
tions, and  microfiche  described  above 
are  available  for  viewing. 


DEFINITIONS 


These  definitions  are  provided  for  clari- 
fication purposes  only  and  are  not 
intended  to  convey  the  strict  legal  mean- 
ing of  the  terms. 

Addendum  Decision— an  addendum 
decision  deals  with  attorney  fees. 


Deciding  Official— the  official  who 
renders  the  agency’s  decision. 

Initial  Decision — the  regional  office 
decision  made  by  the  presiding  official 
in  response  to  a petition  or  appeal.  The 
initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board’s  decision  becomes  the 
final  decision.  If  the  petition  for  review  is 
denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review— the  request  filed 
with  the  three-member  Board  in 
Washington,  D.  C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 

Proposing  Official— the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  autho- 
rized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Voluntary  Expedited  Appeals 
Procedure — a voluntary  alternative 
procedure  designed  to  adjudicate  rela- 
tively simple  non-precedential  appeals 
in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 
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FEDERAR  REGISTER 
ISSUANCES 

Vol.  49.  No.  241 

Thursday,  December  13,  1984 

48623 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Federal  Emptoyees;  Review  of  Agency 
Adverse  Actions  Taken  Under  5 U.S.C. 
751 1 et  soq.  and  Based  Upon  the 
Revocation  or  Denial  of  a Security 
Clearance 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  opportunity  to  file 
amicus  briefs  in  certain  appeals  of 
agency  adverse  actions  taken  under  5 
U.S.C.  7511  et  seq.  and  based  upon  the 
revocation  or  denial  of  a security 
clearance. 

summary:  The  Merit  Systems  Protection 
Board  provides  an  opportunity  to  file 
amicus  briefs  on  significant  issues  of 
law  common  to  a number  of  cases 
pending  before  the  Board  involving 
appeals  of  agency  adverse  actions  taken 
under  5 U.S.C.  7511  et  seq.  and  based 
upon  the  agency’s  revocation  or  denial 
of  the  employee’s  security  clearance. 
date:  Amicus  briefs  submitted  in 
response  to  this  notice  shall  be  filed 
with  the  Acting  Clerk  of  the  Board  on  or 
before  January  14, 1985. 

ADDRESS:  All  briefs  shall  be  captioned 
“Security  Clearance  Appeals,”  "Amicus 
Brief.”  All  briefs  shall  also  contain 
separate,  numbered  headings  for  each 
issue  discussed.  The  original  and  twelve 
(12)  copies  of  each  amicus  brief 
submitted  in  response  to  this  notice 
shall  be  filed  with  the  Office  of  the  Clerk 
of  the  Board  and  addressed  to  Stephen 
E.  Manrose,  Acting  Clerk,  Merit  Systems 
Protection  Board,  Attn:  Security 
Clearance  Appeals,  1120  Vermont 
Avenue,  NW..  Washington,  D.C.  20419. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Manrose.  Acting  Clerk,  Merit 
Systems  Protection  Board,  (202)  653- 
7200.  For  copies  of  the  Initial  Decisions 
in  the  referenced  cases,  contact 
Research  Services  Division,  Merit 
Systems  Protection  Board,  (202)  653- 
7132. 

SUPPLEMENTARY  INFORMATION:  The 

Systems  Protection  Board  currently  has 
before  it  numerous  petitions  for  review 
of  initial  decisions  issued  by  the  Board's 
regional  offices  in  security  clearance 
appeals.  The  Board  has  identified 


several  cases,  listed  below,  which 
address  significant  issues  of  law 
common  to  a large  number  of  these 
appeals  and  finds  it  appropriate  to 
provide  an  opportunity  for  the  filing  of 
amicus  briefs  addressing  these  issues. 

These  cases  include  the  following: 
Bogdanowicz  v.  Department  of  the 
Navy,  MSPB  Docket  No. 
PH07528110587  (January  18, 1984); 

Egan  V.  Department  of  the  Navy,  MSPB 
Docket  No.  SE07528310257  (December 
22,  1983): 

Griffin  v.  Defense  Mapping  Agency. 
MSPB  Docket  No.  SL075284101.50  (July 
6,  1984; 

Peterson  v.  Department  of  the  Army, 
MSPB  Docket  No.  BN07528410010 
(February  14,  1984). 

Irving  V.  Department  of  the  Navy, 
MSPB  Docket  No.  BN07528410005 
(September  21,  1984).  (A  petition  for 
review  is  not  pending  in  this  appeal,  in 
which  a final  order  was  issued  by  the 
Board.  However,  because  this  case 
concerns  the  issues  identified  in  this 
notice,  the  Board  is  reopening  this  case 
to  address  these  issues). 

This  notice  represents  the  Board's 
offer  to  receive  and  consider  amicus 
briefs  from  interested  parties  on  the 
issues  relevant  to  these  appeals 
including: 

I.  Scope  of  the  Board’s  Authority  in 
Security  Clearance  Cases 

A.  Whether,  in  an  adverse  action  case 
over  which  the  Board  has  jurisdiction, 
and  which  is  based  substantially  on  the 
agency's  revocation  or  denial  of  a 
security  clearance,  the  Board  has  the 
authority  to  review  the  agency’s  stated 
reasons  for  revoking  or  denying  the 
security  clearance.  Specifically  address 
whether  any  law,  rule  or  regulation 
concerning  national  security  expressly 
or  impliedly  restricts  the  Board  from 
from  reviewing  the  agency’s  stated 
reasons  for  revoking  or  denying  the 
security  clearance. 

B.  Whether,  it  the  Board  has  s«jch 
authority,  the  Board’s  scope  of  authonty 
extends  to  ordering  the  agency  k 
reinstate  the  security  clearance 

P.  Alternative  Remedies 

A If  the  Board  s authority  does  not 
extend  to  ordering  reinstatement  of  the 
security  clearance,  what  aiternatue 
remedies  may  the  Board  order^ 

IFor  the  Board. 

Dated'  December 1984 
Herbert  E.  EIHngwood. 

Chairman. 


V(j1.  4b  No.  Z43 

Mttnday,  Deccinln'r  17,  1984 


48906 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Part  1201 

Appeals  Arbitration/Voluntary 
Expedited  Appeals  Procedures 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Extension  of  expiration  date  of 
interim  rules  regarding  Voluntary 
Expedited  Appeals  Procedures  and  call 
for  comments  on  geographic  expansion 
of  this  pilot  program. 

summary:  The  U.S.  Ment  Sy.stems 
Protection  Board  extends  to  April  30. 
1985.  the  expiration  date  of  its  interim 
rules  governing  its  voluntary  e xpedited 
appeals  procedure  (VEAP)  for  resolving 
certain  kinds  of  appe.als  under  the 
appellate  jurisdiction  of  the  Board  This 
extension  applies  to  the  interim 
regulations  published  at  5 CFR  1201.201- 
1201.221.  (48  FR  11399-11403)  (March  18. 
1983)  and  amended  at  49  FR  26097-26701 
(June  29.  1984).  In  addition,  the  Board 
proposes  to  extend  the  coverage  of  the 
voluntary  expedited  appeals  procedures 
to  the  Board's  regions  not  previously 
covered:  New  York.  Philadelphia. 
Atlanta.  St.  Louis  and  Washington.  D C 
DATES:  Interim  rules  effective  December 
17. 1984  through  April  30.  1985: 
comment.s  must  be  received  on  or  before 
March  15. 1985.  Appeals  postmarked 
December  17,  1984.  or  after,  will  be 
subject  to  these  amended  regulations. 
ADDRESS:  Send  written  comments  Paul 
F.  Trayers,  Legislative  Counsel.  Office  of 
the  Legislative  Counsel.  U.S.  Merit 
Systems  Protection  Board.  1120  Vermont 
Avenue,  NW,  Washington,  D.C.  20419. 
FOR  FURTHER  INFORMATiON  CONTACT: 
Paul  E.  Trayers.  Legislative  Counsel. 
FTS/Comrnercial  (202)  653-7175. 
SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice,  the  Merit 
Systems  Protection  Board  'extends  to 
April  30.  1985,  the  expiration  date  of  its 
interim  rules  governing  its  voluntary 
expedited  appeals  procedure  for 
resolving  matters  subject  to  the 
appellate  jurisdiction  of  the  Board.  The 
interim  rules  were  first  published  at  48 
FR  11399  (March  18  1983)  and  amended 
at  49  FR  26697  ()une  29. 1984).  The  rules 
were  to  expire  December  17,  1984,  49  FR 
36495  (September  18, 1984).  An 
additional  extension  of  the  expirabon 
date  is  warranted  to  allow  for  further 
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review  of  the  success  of  the  rules  in  the 
six  regions  where  they  have  been  in 
force.  The  Board  recommends  that  the 
coverage  of  the  program  be  extended  to 
cover  the  remaning  five  regions.  The 
extension  of  the  interim  rules  will  allow 
comment  by  interested  parties  in  those 
regions  in  which  the  program  is 
proposed  to  be  initiated. 

The  Board’s  pilot  project  was 
designed  to  test  the  feasibility  of  and 
provide  for  an  expedited  cost-effective 
and  efficient  alternative  dispute 
resolution  system  for  the  adjudication  of 
routine,  non-precedential  appeals.  The 
project  was  extended  to  run  to  at  least 
December  17, 1984.  in  a minimum  of  six 
regional  offices. 

The  MSPB  believes  that  the  difference 
in  perceptions  regarding  the  use  of  the 
voluntary  expedited  appeals  procedure 
as  opposed  to  the  formal  appeals  system 
is  meaningful  and  has  undoubtedly 
contributed  to  both  settlements  and  a 
speedier,  more  efficient  appeals.process 
for  certain  kinds  of  non-precedential 
appeals.  Dispute  resolution  systems 
should  be  evaluated  not  only  on  the 
results  and  efficiency  of  how  that 
system  handles  a particular  case,  but 
also  on  the  credibility  that  that  system 
has  for  the  constituent  public,  in  the 
Board's  case,  it  is  imperative  that  the 
adjudicatory  systems  be  understood  to 
have  substantive  legal  integrity,  be 
predictable  in  their  processing,  and 
engender  confidence  that  the  procedures 
will  result  in  finality  within  established 
time  lines. 

In  this  regard,  the  Board  is  pleased 
that  the  expedited  and  formal  systems 
have  supported  these  goals.  In 
comparing  adjudicated  cases,  the 
percentage  of  agencies  prevailing  was 
precisely  the  same  under  both  systems. 
That  is  not  to  say  that  the  systems 
should  always  have  identical  rates  of 
affirmances,  mitigations  and  reversal.*, 

TIowever,  given  the  evaluative  model  ot 
comparing  similar  appeals,  the  Board 
has  concluded  that  there  is  no 
compelling  reason  for  agencies  or 
appellants  to  expect  decisions  to  differ 
based  on  which  appeals  procedure  is 
used. 

The  Board,  after  thorough  review  and 
evalaution  of  all  comments  received  by 
March  15. 1985,  wrill  determine  w hether 


to  proceed  with  implementation  of  the 
voluntary  expedited  appeals  procedure 
along  with  any  modifications  deemed 
advisable  bas^  apoa  its  review  of  the 
comments. 

Dated;  December  13, 1984. 

For  the  Board. 

Herbert  E.  EUingwood, 

Chairman. 


Vol.  49,  No.  244 


Tuesday,  December  18,  1984 

49188 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Publication  of  Decisions  of  the  United 
States  Merit  Systems  Protection 
Board,  Volume  13  (January  Through 
March  1983) 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Issuance  of  Volume  13. 


SUMMARY:  The  Board  announces  the 
publication  of  the  13th  volume  in  its 
series  of  indexed  decisions  volumes 
available  through  the  Superintendent  of 
Documents,  Government  Printing  Office. 

EFFECTIVE  DATE:  December  18, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ada  R.  Kimsey,  Merit  Systems 
Protection  Board,  (202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  Included 
in  this  hard-cover  book  are  Board  final 
orders  and  precedential  interlocutory 
orders,  indexed  under  the  MSPB  key- 
number  system.  To  purchase,  contact 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  D.C.  20401.  The  stock 


number  is  062-000-00018-0,  and  the  cost 
is  $11.  Earlier  volumes  are  out  of  print, 
except  for  Volume  12,  which  is  also 
available  from  the  Superintendent  of 
Documents:  stock  number  062-000- 
00017-1;  $16. 

The  Board  also  publishes  The  Digest, 
a monthly  summary  and  listing  of 
opinions  and  orders,  and  “Federal 
Employee  Appeals  Decisions,"  quarterly 
microfiche  with  paper  index  of  initial 

decisions  issued  in  its  11  regional 
offices.  Further,  the  Board  has  published 
a special  microfiche  edition  of  initial 

decisions  resulting  from  the  air  traffic 
controller  strike  of  1981;  “Federal 
Employee  Appeals  Decisions,  Air  Traffi 
Controller  Cases.” 

To  subscribe  to  The  Digest  at  $21  per 
year  (stock  number  062-000-80001-1), 
contact  the  Superintendent  of 
Documents  at  the  above  address. 

To  purchase  the  quarterly  microfiche 
at  $150  per  year,  contact  the  National 
Technical  Information  Service,  5285  Por 
Royal  Road,  Springfield,  VA  22161 
(stock  number  PB85-922700).  The  specie 
edition  of  air  traffic  controller  cases 
(paper  index  included)  is  also  available 
at  $150  from  NTIS  (stock  number  PB83- 
922750). 

To  view  Board  orders,  initial 
decisions,  the  published  volumes  and 
The  Digest,  visit  the  Board  library  at 
1120  Vermont  Ave„  NW„  Washington, 
D.C.  20419.  To  obtain  copies  of 
individual  orders  or  initial  decisions, 
write  to  the  library,  specifying  name, 
date  and  docket  number  of  the  case 
requested;  also,  please  note  whether  th 
request  is  for  an  initial  decision  or  for  a 
Board  order.  For  requests  encompassin 
more  than  50  pages,  the  Board  charges 
copying  fee  of  10$  per  page. 


For  the  Board. 
Herbert  E.  EUingwood, 
Chairman. 

December  11. 1984. 
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Robert  E.  Taylor  Clerk  of  the  Board 

Michael  H.  Hoxie Director,  Information  Services  Division 


Editorial  Staff 

Ada  Kimsev Executive  Editor 

Karen  S.  Henkel  . . . Managing  Editor/Wrilcr 


Prepared  By: 

Office  of  the  Clerk  of  the  Board,  Information  Services  Di\’ision 

Ihiited  States  Merit  Systems  Protection  Board 

Washington,  D.C.  20419 


